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CASE NUMBER: 18/2015  

  

DATE OF HEARING:   25 NOVEMBER 2015        

JUDGMENT RELEASE DATE:  09 DECEMBER 2015  

    

VAN DER WESTHUIZEN             COMPLAINANT  

  

Vs  

  

  

SABC 2                  RESPONDENT  

  

  

TRIBUNAL:   JUSTICE RATHA MOKGOATLHENG (CHAIRPERSON) 

PROF HENNING VILJOEN (DEPUTY CHAIRPERSON)  

      DR N MAKAULA -NTSEBEZA  

      MR ALAN MELVILLE  

        

         

FOR THE COMPLAINANT:   The Complainant was unable to attend. 

   

FOR THE RESPONDENT: Mr. Fakir Hassen, Manager: Broadcasting Compliance,  

Regulatory Affairs SABC, accompanied by Mr. Nyiko Shibambo: Compliance Officer,  

Broadcasting Compliance SABC, T Nhlapo: Scheduling Manager, SABC2, NJ 

Kubheka: Programme Acceptance, SABC2 E Goosen: Programme Acceptance  

Manager, SABC2.       

________________________________________________________________________________  

  

The Broadcaster was fined R15000 for showing a movie rated 18SLNV prior to the start of 

the Watershed Period; a contravention of Clause 7.1 of the Free-to-Air Code. The 

contravention was caused by an unsupervised and inexperienced employee in the scheduling 

department; a Clause 2.2 contravention.  Van Der Westhuizen vs SABC2, Case:  

18/2015(BCCSA).  

_________________________________________________________________________  
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SUMMARY  

The Broadcaster reinforced the classification given to the movie “Dead Fall” by the 

Film and Publications Board due to a particularly violent scene it had noticed.  This 

classification re-rating (from 16 LSV to 18 LNSV) was done to protect children whom 

the broadcaster acknowledged are part of its audience.    

Despite this, the scheduling department programmed the movie to start half an hour 

before the Watershed Period on the day in question, meaning that the particularly 

offensive scene fell within the watershed.    

  

The broadcaster admitted and apologised for the error, and also admitted that the error 

was due to a mistake by an inexperienced employee who was not properly supervised.  

  

The Tribunal found the Broadcaster in contravention of Clauses 2.2. and 7.1 of the 

Free-to-Air Code of Conduct, and a fine of R15 000 is levied.  
_________________________________________________________________________  

JUDGMENT  

A.J. MELVILLE  

  

  

[1] The Registrar of the BCCSA received a complaint from Mrs. Janine van der 

Westhuizen on 03 October 2015.  

  

[2] The complaint reads as follows:    

 “A Saturday night, 20;30, the school holidays and ons SABC 2 a movie with al the restrictions - 

LNPSV 2-18. Really???! etv it is then. SO disappointed in the SABC!  Movie on SABC 2 at 

20:30: Dead Fall. When we saw the restrictions - LNPSV 2-18 - we immediately changed the 

channel toe e-tv.”   
  

  

[3] The Broadcaster responded as follows:  

  
“BCCSA COMPLAINT: JANINE VAN DER WESTHUIZEN - SABC 2 - DEAD FALL -  
03.10.2015 - 20:30  
  
In respect of the above-mentioned complaint, please find our comments as follows:   
  
The complaint is about the 18 LNSV advisory put on screen during the flighting of a movie 

titled “Deadfall” broadcast on SABC 2.    
  
The movie in question is classified 16 LSV by the Films and Publications Board (FPB). 

However with SABC 2 being a family channel we reinforced the advisory in order to protect 

children who would be watching with their parents as the complainant correctly indicated that 

it was during school holidays.   
We admit that the advisory may have influenced the viewer’s decision to change the channel 

but the intentions were good from our side.    
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We sincerely apologise for over warning the viewers however appreciate the fact that both the 

viewer and the SABC had children’s interests at heart though it may have looked otherwise 

from the complaint’s side after seeing the advisory at the beginning of the movie. “  
  

  

[4] The Complainant replied as follows:  

  
“I feel as if my complaint is misunderstood. I'm not complaining because the restriction is 2-18 

instead of 2-16? I'm complaining abouit the fact that it was family time and children are 

wathing tv during that time AND it was school holidays. My oldest kid is 13, even if it was a 

216 movie, she still couldn't watch it! Why on earth could there not be a family movie shown 

om a Saturday night during the school holidays? e is always the channel with the 

inappropriate movies during family time, now it's sabc 2! Before we know it, there will be 

NOTHING to watch during 'family time'. Which means no family tv time! How fair is that? We 

as a family cant afford dstv.  So what will there be for us to watch on TV?”   
  

  

EVALUATION  

  

[5] The correspondence from the complainant indicates that the complaint falls under the  

Clause 7 Watershed Period restrictions of the BCCSA Free-To-Air Code. The  

Complainant’s response to the Broadcaster's submission (which indicates that Clauses 

9 and 10 are also operational) is somewhat more ambivalent than the initial complaint, 

but nevertheless reinforces the main Watershed Period issue of “inappropriate movies 

during ‘family time’”.    

  

The complainant was unable to attend the Tribunal hearing, and the hearing therefore 

proceeded based on the written complaint.  

  

The management of the Compliance department at the SABC attended the hearing.  In 

addition, as has become customary for this broadcaster, the Compliance department 

also brought the employee - who was directly involved in the scheduling of the 

programme that is the subject of the complaint – to the Tribunal hearing. This is done 

as part of the SABC’s Clause 2.2 obligations to “ensure that relevant employees and 

programme producers … understand the contents and significance of the code”.  

  

The Tribunal proceeded therefore under the Clause 7 “Watershed Period” provisions, 

with reference to Clauses 9 and 10.  Clause 2.2 was obliquely referred to.  

  

[6]   I wish to deal firstly with the Clause 9 and 10 issues.  
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 Under Clause 9.1, the Broadcaster is obliged to provide audience advisories to “assist 

audiences in choosing programmes”.  Under Clause 10.1, Film and Publications 

Board (FPB) “classification may be used as a guideline for an advisory”.  

  

  In this instance, the Broadcaster, having “the children’s interests at heart”, and on the basis 

that SABC2 is a family channel and that it was school holidays, decided that the  

FPB’s 16LSV classification was not strong enough, and voluntarily chose to reinforce 

the classification to the higher 18 LSNV.  At the tribunal it was explained that this 

was mostly due to a particularly violent scene during the first quarter of the movie.  

  

 The view of the Tribunal was that the classification of the film, for the purposes of the 

hearing, was therefore that finally chosen by the Broadcaster; namely the 18SNLV.  

The Broadcaster concurred with this finding, and again apologized for “over-warning” 

its viewers.  

    

[7] Clause 7.1 of the Code is very clear; “Programming on television which contains 

scenes of explicit violence and/or sexual violence and/or nudity and/or grossly 

offensive language intended for adult audience must not be broadcast before the 

watershed period.”  

  

The Broadcaster conceded in their written response, and again at the Tribunal, that 

they “reinforced the advisory in order to protect children who may be watching with 

their parents”.  The SABC further conceded – as per Clause 7.5 of the Code - that the 

movie commenced before the Watershed and ran beyond it.  

  

The Broadcaster further agreed that the particularly violent scene referred to in [6] 

above occurred before the Watershed Period began.   

  

On the basis of the above, the Broadcaster conceded that a scheduling error had been 

made.  
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[8] The Tribunal found that since the Broadcaster had identified the particularly violent 

scene, and up-rated the Audience Advisory accordingly in order to protect children 

whom it admitted to knowing “would be watching”, the decision to nevertheless 

broadcast the movie, starting before the Watershed Period, is a serious violation of the 

Code.   

  

The Tribunal therefore found the Broadcaster to have contravened the Clause 7.1 and 

7.5 “Watershed Period” provisions of the Code; although it was noted that this is a 

somewhat unique case, wherein the Broadcaster has (somewhat ironically) 

contravened these provisions through its proactive efforts to protect children from the 

content of the movie in question.  

  

At the heart of the Broadcaster’s failure to adhere to the Code in this instance is a 

scheduling error.  The Broadcaster, without excusing the fact, presented evidence that 

this was made by a relatively new and inexperienced employee.  However, the 

Broadcaster also conceded that the managerial protocols, both in respect of training 

the employee and day-to-day supervision of the employee, had been lacking and that 

Clause 2.2 had also therefore been contravened.  

  

Whilst the Broadcaster’s initial written apology and the subsequent apology at the 

Tribunal, was accepted, the Tribunal was nevertheless of the opinion that the 

combination of the Clause 2.2 and Clause 7.1 contraventions were serious and  

deserving of a more serious consequence than simply a reprimand.  

    

We accepted the apology by the broadcaster.  However, the Tribunal still had to 

consider what a just and appropriate sanction would be.  After considering all the facts 

and arguments, we decided to impose a sanction of R 15 000 (fifteen thousand rands).  

This fine should be paid to the Registrar of the BCCSA not later than 31 December 

2015.  

  

  

AJ MELVILLE                  

COMMISSIONER   
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Chairperson Mokgoatlheng, Deputy Chairperson Viljoen and Commissioner 

MakaulaNtsebeza, concurred with the judgment.  


