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FOR THE COMPLAINANT:   The Complainant was unable to attend. 

 

RESPONDENT: Mr Timothy Magampa, Acting Manager, Broadcasting Compliance, 

Policy and Regulatory Affairs, accompanied by Mr Nyiko Shibambo Compliance 

Officer and Mr Winston Mphahlele, Assignment Editor, Motsweding FM. 

_________________________________________________________________________________ 

Mr Nthusetsang laid a complaint against the SABC, Motsweding FM Current Affairs 

programme, broadcast of a graphic murder description clip during the news without a prior 

warning. The broadcaster argued that it did not deem it fit to and that it was the parent’s 

responsibility to switch off the radio or change the station during the broadcast. The tribunal 

upheld the compliant on the grounds that this contravened clause 11(8) of the BCCSA Code 

of Conduct and imposed a fine of R5000.00 against the broadcaster. Nthusetsang vs 

Motsweding FM and SAFM, Case: 27/2014(BCCSA) 

__________________________________________________________________________ 

SUMMARY 



The broadcasting of a news clip about the graphic murder description of a Lonmin 

mine security guard without prior warning of the content of the clip to sensitive viewers 

as per clause 11(8) of the BCCSA Code of Conduct. Complaint upheld. 

___________________________________________________________________________ 

JUDGMENT 

B MAKEKETA 

 

[1]  A complaint was received by the registrar from Mr Thomas Nthusetsang regarding a 

Motsweding FM Current Affairs programme broadcast of a graphic murder 

description clip during the news without a prior warning on the 20 June 2014 at 

around 06h55. 

 

[2] The complaint reads as follows: 

“Re: sensitive clip 
 
Morning, I would like to launch a complaint against an SABC Radio Station namely 
Motsweding FM, for broadcasting a very sensitive clip on their morning current affairs 
programme Boresetse at about 06H55 on the 20

th
 of June 2014 hosted by Boitumelo Korogo, 

without WARNING the listeners. The report was on the Marika Commission of Inquiry, which 
currently is underway, specifically on the witness who is under cross examination (Mr X), who 
was elaborating on how they planned and killed the Mining Security Guards, for me the 
presenter could have warned us that, the clip can be provocative to others and very violent to 
kids especially (on the part of removing their flesh for muti purposes), so we must switch-off 
the radio, or remove the kids or listen at our risk.  
 
As much as we would like to know the details of what exactly transpired on that day, some of 
us are very sensitive to listen to some the events as they are very inhuman and provocative, 
so I will be glad if this complaint will be attended to.” 
 
 

[3] The Broadcaster responded as follows: 

 
“BCCSA COMPLAINT: THOMAS NTHUSENG - MOTSWEDING FM - CURRENT AFFAIRS 
- 20.06.2014 - 06:55 
 
In respect of the above-mentioned complaint, please find our comments as follows. 
 
 
1. The BCCSA has asked us to comment on the complaint in terms of broadcast 

material being harmful to children. 
 

2. Boresetse is news and current affairs programme not targeted at children, although 
we concede it is possible that children might have been listening at the time as 
‘passenger listeners’ with adults who would have been tuned in. 

 
3. The story related to the sworn statement and public testimony of key police witness 

Mr X.  He is a former Amcu mineworker who participated in the 2012 illegal, violent 



strike and related killings.  He has been under witness protection for almost two 
years. Marikana Commission Chairperson and retired judge, Ian Farlam, has ruled 
that his real name and identity cannot be revealed publicly for his own safety. 

 
4. In the introduction to the story, we reported that Mr X had given the Marikana 

Commission a detailed account of how the striking Lonmin mineworkers, including 
himself, had murdered and mutilated two of the mine’s security guards. These three 
words in the introduction would, we believe, have prepared the listener for what was 
to follow the introduction. The use of ‘mutilated’ in particular was an indication that 
there would be some level of detail about this. 

 
5. The reporter gave details of how Mr X had admitted to being part of the striking 

miners who “hacked to death” the two Lonmin security guards.  Mr X was also quoted 
as saying that an inyanga (traditional healer) had advised them to mix flesh with muti 
(traditional African medicine) in order to protect and make themselves invincible.  The 
reporter provided this summary, which again could have served as a warning of 
details to follow, before actually broadcasting Mr X’s sound bite. 

 
6. While we may agree with the complainant that the manner in which the two security 

guards were killed was “inhuman”, we disagree with him that the “clip” was “very 
sensitive” “provocative” and “very violent to kids”. Provocation involves a statement 
that is deliberately chosen to cause anger or another strong reaction, but we were 
merely reporting the testimony as it was delivered in the hearing. The report was, as 
emphasised above, not targeted to children. 

 
7. While we understand the complainant’s concern about the graphic description of the 

murder, we do not believe that we erred in our editorial judgement, including the 
public’s right to know what exactly happened at Marikana in August 2012, by 
broadcasting this matter of huge public interest, more so as the station is based in 
and serves largely the region in which Marikana is situated. 

 
8. Although we do not believe that we have transgressed the Code, we have taken note 

of the underlying concern of the complainant that there might be a need for a very 
specific warning in instances like this for all listeners, and will consider this in future 
broadcasts where necessary.” 

  

[4] The Complainant replied as follows:  

 “Thank you for keeping me posted with the developments regarding my complaint, as for the 

SABC `s response I am not satisfied, as they acknowledge the seriousness of the sensitivity 

of the clip but deny to take responsibility of not WARNING listeners, because the very same 

clip was played on SAFM in the afternoon of the 19
th
 of June 2014 on PM LIVE, so they need 

to acknowledge and take responsibility of their fault, and not try to hide behind of what the 

programme is all about and who it targets, as they are not in our homes to can tell who is 

listening and who is not, at what time. If you had listened to clip, at least they could have 

omitted where Mr X was elaborating what they did (especially in his language) or warned for 

that matter, but I think that will be decided by the commission. 

As for attending I`d love to, but I am not quite sure as I am always on the way, so I don`t have 

my schedule for that week but I will advise during the course of the month. Hope you find this 

in order.” 

 

EVALUATION 

 



 [5]  The issue before this Tribunal is whether Motsweding FM should not have warned its 

listeners in advance of a graphic murder description wherein Mr. X, a witness during 

the Farlam Commission of Inquiry into the deaths of miners, describes how a security 

guard from a Lonmin mine in Marikana was hacked to death and how some of his 

body parts were removed from his body during the wage dispute strike. 

 

[6]  Firstly, I think it’s important to state that all broadcasters have the right to freedom of 

expression and this right has to be protected by the BCCSA. Viewers and listeners, on 

the other hand also have rights like the right, inter alia, not to be subjected to hate 

speech and the right of children not to be exposed to harmful material. To protect 

these rights, the Broadcasting Code has been agreed to and the overwhelming 

majority of broadcasters in South Africa have bound themselves to broadcast in terms 

of the provisions of the BCCSA Code of Conduct. It is the task of the BCCSA, after 

receiving complaints from the viewing and listening public, to judge whether the 

broadcast complained of contravened a provision or provisions of the Code. 

 

[7]  The Constitutional Court has, on various occasions, emphasised the importance of the 

right to freedom of expression. This court has reiterated the important role that the 

right plays in an open and democratic society
1
, to its facilitation of the search for 

truth
2
 and to the corollary of this right, namely the duty of the media to inform the 

public
3
. In the case of Islamic Unity Convention v Independent Broadcasting 

Authority
4
 the Constitutional Court, in discussing the extent to which this right may be 

exercised in a democratic society
5
, referred to the decision by the European Court of 

Human Rights in the case of Handyside v United Kingdom
6
 where the court stated that 

the right to freedom of expression is “… applicable not only to ‘information’ or 

‘ideas’ that are favourably received or regarded as inoffensive or as a matter of 

indifference, but also to those that offend, shock or disturb. … Such are the demands 

of that pluralism, tolerance and broadmindedness without which there is no 

                                                           
1
 S v Mamabolo 2001(3) SA 409(CC) par 37.  

2 South African National Defence Union v Minister of Defence 1999(4) SA 469(CC) par 7. 
3 Khumalo v Holomisa 2002(5) SA 401(CC) par 22. 
4 2002(4) SA 294(CC) par 27-28. 
5 Bearing in mind that s 16(2) of the Constitution of South Africa limits the exercise of this right to  

the extent that it may not include propaganda for war, incitement of imminent violence or the  advocacy of hatred based on 

race, ethnicity, gender or religion and that constitutes incitement to cause harm. Other rights, such as dignity,privacy and 

reputation are also protected. 
6 (1976) 1 EHRR 737 at 754. 



‘democratic society’”. The Constitutional Court, and the Tribunal of the BCCSA
7
, 

have often emphasised that the right to freedom of expression should be given a 

generous interpretation. 

 

[8]  In Townsend, Chirongoma and others v etv
8
 the BCCSA held as follows: “The 

drafters of the Code recognised that scenes of extraordinary violence may be 

appropriately broadcast during newscasts in order to properly inform the public. The 

only qualification for such broadcasts is that viewers must be advised beforehand of 

the offending or shocking nature of what they are about to see”.  

 

[9]  Clause11 (8) of the BCCSA Code of Conduct on news reporting provides as follows: 

“broadcasting service licensees must advise viewers in advance of scenes or reporting 

of extraordinary violence particularly during afternoon or early evening newscasts and 

updates”.  

 

[10]  Advisory Warnings, in my view, serve to inform and help adults to make a reasonable 

decision whether or not to watch or listen to a particular clip or programme or a scene, 

and thus be in an informed state of mind to decide whether to let their children listen 

to or see a particular scene. In this case, the complainant is imputing blame on 

Motsweding FM for not advising sensitive listeners in advance.  

 

[11]  The defence of the respondent is that “during the introduction of the clip on Marikana 

by the news anchor, the parents with children should have changed the station”. This 

argument, in my view, misses the point and the spirit of clause 11(8) of the BCCSA 

Code. Clause 11(8) of the BCCSA Code aims not only to protect children from 

violence, but also to demonstrate the broadcaster’s professionalism and respect to 

sensitive adult listeners and viewers. In this case, I find the broadcasters defence that 

“parents with children should have changed the station” not professional and 

respectful enough. Thus, I conclude that the failure to issue a prior warning is a gross 

neglect on the part of the broadcaster. 

 

                                                           
7 National Commissioner SAPS v e.tv, case no 05 of2010 and [2010] JOL 25644  
8 Case no 16 of 2012 



[12] I also find it disconcerting that the broadcaster, in its mitigation for sanction response, 

does not say what measures it has put in place to avoid a similar situation happening 

in the future, but simply say it “prides itself of informing and educating the public 

responsibly”. The broadcaster should be reminded that it has willingly and freely 

agreed to sign the BCCSA Code of Conduct and a contravention of any of its clauses 

is a serious matter. 

 

In the end, I find a contravention of clause 11(8) of the BCCSA Code of Conduct and 

the complaint is upheld. A fine of R5000.00, to be paid to the BCCSA by the 30 

September 2014, is imposed upon the broadcaster. 

 

BRIAN MAKEKETA 

DEPUTY CHAIRPERSON     

  

The Chairperson van Rooyen SC and Commissioners Harper, Mmusinyane and Viljoen 

concurred with the judgment of Mr Makeketa. 
 


