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Balance – broadcaster omitting to broadcast the response of the complainant as to the 
allegations of peculiar conduct of animals in Zoo – contravention of clause 35 of the 
Broadcasting Code. Natal Zoological Gardens and Another vs SABC 2, Case No: 
02/2008. 
________________________________________________________________________ 
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     SUMMARY 
 
The Registrar of the Commission received a complaint from the owner of a zoo in 
Kwa-Zulu Natal. In the main,  its complaint was that the SABC, in its nature 
programme on SABC 2, 50/50, gave a wrong impression of the state of the animals 
in the zoo, photographed cages in such a manner that they appeared much smaller 
than they really are and also should have included a comment by the proprietor,  
which the journalist involved had elicited from him in a questionnaire concerning 
several matters at the Zoo. 
 
The Tribunal agreed that it was in the public interest to broadcast a programme on 
the subject of alleged peculiar behaviour of caged animals. The fact that the cages 
were photographed from an angle which did not show the actual size was not 
important: it was the peculiar behaviour of the animals which gave rise to 
discussion. Prof Odendaal, an expert approached by the SABC, gave his opinion on 
camera and it is not for the Tribunal to inquire into the question whether he was 
correct in his reasoning. He is entitled to his opinion and the SABC was free to 
broadcast it. Whether the programme was sufficiently balanced is a different 
question.  
 
As to the repetition of the  peculiar conduct of the chimpanzee, incorrectly called 
Billy, the Tribunal held that it is irrelevant what his name was: he clearly displayed 
strange behaviour. A reasonable viewer would, however, realize that such behaviour 
could be attributed to a variety of factors, not necessarily limited to or resulting 
from the fact that he was in a cage. The repeated showing of his strange behaviour 
would have been understood by the reasonable viewer to have amounted to 
sensation-mongering and not as a basis for a rational inference of abuse. 
 
The last question addressed by the Tribunal was whether the programme, judged as 
a whole, was fair. When Mr Boswell was given the list of questions , he answered the 
questions in a reasonable manner. Mr Boswell’s view, limited as it was, was 
however, not conveyed to the viewers.   When viewers were told that he did not wish 
to comment on the behaviour of the animals, it was only partly true. What he did, 
was to reserve judgment until more expert information was at his disposal. And that 
is what should have been conveyed to the viewers. This would have given the 
necessary balance to the programme. The omission to broadcast his view amounts to 
a breach of clause 35 of the Code. The Tribunal ordered the SABC to broadcast a 
specifically worded explanatory and correcting statement on 50/50.  
    
_______________________________________________________________________ 
     
     JUDGMENT 
 

[1]  The Registrar of the Commission received a complaint from the  proprietor of a 

zoo in Kwa-Zulu Natal (hereinafter referred to as Mr Boswell).  In the main, his 
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complaint was that the SABC, in its nature programme on SABC 2, 50/50, created  

a wrong impression of the state of the animals in the zoo, photographed cages in 

such a manner that they appeared much smaller in the broadcast than they really 

are and also should have included a comment by him, which the journalist 

involved had elicited from him in a questionnaire concerning several matters at 

the zoo. The last matter was raised in argument before the Tribunal.   

  

[2] Mr Hassen, for the SABC, argued that the core of the programme was the peculiar 

behaviour of some of the animals which, according to their expert, Prof Odendaal 

(who took part in the  broadcast walk-through of the Zoo), was caused by their 

incarceration in cages. This was a legitimate subject and in the public interest to 

be discussed and broadcast in a programme such as 50/50. The matter of 

incarceration of animals was also relevant in the light of attempts by the Province 

to regulate matters, such as the plight of animals in zoos. 

 

[3]       Several shots were shown of a chimpanzee, called Billy, who was intently, lonely 

and, seemingly, idiosyncratically, rolling and stacking a small heap of hay around 

his feet in his cage. Billy was said to be used in advertisements and was obviously 

not adjusting to life in a cage, away from the cameras. A giraffe was also shown 

making strange movements with his tongue and head against the cage top, where 

he was kept. The up and down movement of a bobcat was also described by the 

expert as being caused by the loneliness of this animal which, in the wild, was a 

communal animal. Lions, a leopard  and a tiger were also shown to, seemingly  

aimlessly and in frustration, move up and down in their small cages. 

 

[4] Mr van der Walt, who argued the case on behalf of the zoo, stated that the 

programme – which related to a matter of public importance - had been without 

balance and unrelated to the facts as required by clause 35 of the Broadcasting 

Code. The clause provides as follows: 
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35.1 Licensees shall be entitled to broadcast comment on and criticism of 
any actions or events of public importance. 

   
35.2 Comment shall be an honest expression of opinion and shall be 

presented in such manner that it appears clearly to be comment, and 
shall be made on facts truly stated or fairly indicated and referred to. 

 

[5] As to the facts, it was pointed out by Mr van der Walt that the chimpanzee shown 

was not Billy and that he had never taken part in advertisements. It was also 

unfair to have shown the same sequence or same type of sequence at least four  

times – arguably for sensational purposes. Furthermore, the giraffe was a young 

giraffe which was being hand- fed at that stage and had to be kept in a cage. He 

was, presently, moving freely on the farm. As to the lion, leopard and tiger cages, 

it appeared that the square area of the cages was much larger than the impression 

which was created. The bobcats shown were not communal animals, but known to 

be solitary animals in the wild. Lastly, it was incorrect to have stated that Mr 

Boswell was not prepared to comment on the behaviour of the animals. A copy of 

the answers which Mr Boswell had sent to the written questions put to him clearly 

showed that he did comment. He questioned the opinion of the expert and said 

that he should be provided with a further opinion. The questions and answers read 

as follows:  

 “Question: Our expert ethologist pointed out that many of the caged animals at 

the Natal Zoological Gardens were displaying abnormal compulsive behaviour: 

Repetitive pacing – these animals include tigers, panthers and bob cats. Repetitive 

Actions – One chimp rocked on his haunches, another hobbled holding his feet 

along the walks of the enclosure. 

 Answer: Without a written report by Prof Odendaal to which we can respond, it is 

difficult to comment. We would then like to get other experts to study his 

diagnosis. There may be other explanations for the behaviour. We also question 

his ability to make such diagnosis on a single visit. We deal with the animals daily 

and they are regularly examined by our veterinarians. 

Question: Internationally, this behavioural pattern has been associated with 

animal madness. What is your response? 



 5 

Answer: It is not clear that Prof Odendaal diagnosed “animal madness” during his 

visit. If he did (it) is a serious allegation and we would like this to be put in 

writing. We will get other experts to study his diagnosis and respond fully.” 

  

[6] Mr Hassen argued that whatever the somewhat larger area of the cages is, the 

cages remained shockingly small for animals which, by their nature, roam the 

wild. As to Billy, he conceded that a mistake had been made, but argued that it 

was irrelevant that it was not Billy: here was a chimpanzee who was clearly 

frustrated and showing signs of strange behaviour. In any case, his instructions 

were that the producers had been informed that it was Billy. There was nothing 

wrong in accentuating this: it was shocking and the viewers should be made aware 

of this conduct in the public interest. Even if the repetition of the shots was 

sensationalistic, it was not in contravention of the Broadcasting Code. 

Broadcasting in a sensational manner might amount to poor journalism but, as 

such,  it did not amount to a contravention of the Broadcasting Code. The 

requirement of Mr Boswell that he be provided with a further expert opinion was 

also unreasonable: Prof Odendaal is  a well-known expert and he made his 

observations of peculiar conduct in a reasoned manner. 

 

[7] The Tribunal agrees that it was in the public interest to treat the subject of peculiar 

behaviour of caged animals. The fact that the cages were photographed from an 

angle which did not show the actual size is also not important: it is the strange 

behaviour of the animals that justifies discussion. Prof Odendaal gave his opinion 

and it is not for the Tribunal to inquire into the question whether he was correct in 

his reasoning. He is entitled to his opinion and the SABC was free to broadcast it. 

Whether it was sufficiently balanced is a different question, which will be dealt 

with hereunder.  As to the repetition of the strange conduct of the chimpanzee, 

incorrectly called Billy, the Tribunal agrees that it is irrelevant what his name 

was: he clearly displayed strange behaviour. A reasonable viewer would realize 

that such behaviour could be attributed to a variety of factors, not necessarily 

being limited to the fact that he was in a cage. The repetition of shots of his 
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behaviour would have been understood by the reasonable viewer to have been 

intended to be sensationalistic and one-sided and  would  have been understood to 

be aimed at drawing tears or sympathy and not as a basis for a rational inference 

of abuse. The mistake as to the bobcats is minor, within the scope of the 

programme as a whole. The accent was, in any case, on its restless behaviour. The 

same argument applies to the giraffe. However, it should have been included that 

it was being hand-reared, as Mr Boswell replied. 

 

[8] This brings me to the last point: was the programme, judged as a whole, fair? 

When Mr Boswell was given the list of questions, he answered the questions in a 

reasonable manner. Why should he be placed in the invidious position of having 

to answer without the opportunity to consult with experts? The programme was 

only broadcast on the 1st October 2007 and it would seem unreasonable to have 

placed him under pressure of answering before 12 noon Wednesday 22 August 

2007. Of course it takes time to produce a programme, but would it not have been 

reasonable to have, at least, given him another two weeks to prepare his answer? I 

need not dwell on this aspect any longer. Fact remains that Mr Boswell’s very 

relevant view, limited as it was, was not conveyed to the viewers.   When viewers 

were told that he did not wish to comment on the behaviour of the animals it was 

only partly true. What he did was to reserve judgment until more expert 

information was at his disposal. And that is what should have been conveyed to 

the viewers. The fact that the giraffe was being hand-reared – as appears from Mr 

Boswell’s answers - should also have been included. The omission to include Mr 

Boswell’s opinion on the behaviour amounts to a breach of clause 35 of the Code. 

 

[9] The remedy requested by the Complainant was that the matter be rectified in 

future in the same programme. We permitted the parties to this matter to provide 

us with argument as to the details of the sanction. The SABC proposed that it 

grant Mr Boswell an opportunity to respond on a future programme. To place the 

viewer in an informed position, some of the shots showing the peculiar behaviour 

of the animals would, however, have to be broadcast again. The Complainant was 



 7 

not amenable to this and requested a detailed summary of the judgment. If the 

Tribunal were to follow this approach, it would be unreasonable to the broadcaster 

not to include all the points that went in its favour. The Tribunal now directs as 

follows: 

 That the SABC broadcasts on the 50/50 programme, within the next two weeks, 

the following statement just after the introduction. It is to be read without any 

comment from the presenter, host or producer. No background material may be 

added: 

 “At the end of 2007 we broadcast a programme on the peculiar conduct of 

some animals at the Natal Zoological Gardens. Our expert ascribed the 

behaviour to the  effect which cages have on animals  that  are accustomed to 

living in the wild.  

 

The Natal Zoological Gardens filed a complaint with the Broadcasting 

Complaints Commission against the SABC. In the main the complaint was 

that the producers had not given a fair portrayal of the facts. 

 

The BCCSA held that it was permissible for the SABC to have broadcast a 

programme on the peculiar conduct of such animals and that it was also 

permissible to have conveyed the opinion of its expert as to the cause of such 

conduct.  

 

However, the BCCSA also held that the SABC had contravened the 

Broadcasting Code in that the producers  had omitted to convey an important 

aspect of the written response of the representative of the Zoo, Mr Boswell, in 

reaction to the view of the expert. 

 

The BCCSA directed the SABC to broadcast this response as to the question 

of peculiar behaviour in this programme. The written response of Mr 

Boswell, which was available to the producers  at the time of production, 

reads as follows: 
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 ‘Without a written report by (your expert) to which we can respond, it is 

difficult to comment. We would then like to get other experts to study his 

diagnosis. There may be other explanations for the behaviour. We also 

question the expert’s ability to make such diagnosis on a single visit. We deal 

with the animals daily and they are regularly examined by our 

veterinarians.’ 

 

As to the question whether the conduct did not amount to so-called animal 

madness, Mr Boswell answered as follows : 

‘It is not clear that (your expert) diagnosed 'animal madness' during his visit. 

If he did (it) is a serious allegation and we would like this to be put in writing. 

We will get other experts to study his diagnosis and respond fully.’ 

 

           The BCCSA concluded that the producers  had failed to convey Mr Boswell’s 

very relevant view, limited as it was, to the viewers.  What Mr Boswell had 

done was to reserve judgment until more expert information was at his 

disposal.”  

 

 [Note to SABC: We have placed certain words in brackets so that the viewers 

would get a full picture. It is not necessary to state that the words are between 

brackets.] 

    

JCW VAN ROOYEN SC 
CHAIRPERSON 
 

Commissioners Viljoen, Lötter, Heaton, Makeketa and Mbombo concurred in the 
judgment of the Chairperson. 
 
   

 
 


