
 

 

 

CASE NO: 02/2017 

DATE OF Judgment:    7 February 2017 

In Re: Mr MC Maine   -       APPLICANT 

_______________________________________________________________________ 

Application for condonation for late filing of a complaint.  Maine vs PowerFM, Case No: 

02/2017 (BCCSA) 

_________________________________________________________________________ 

JUDGMENT 

HP VILJOEN  

[1]  On the 16th January 2017  the Registrar received a complaint from Koikanyang INC 

Attorneys obo Mr CM Maine regarding the programme Power Perspective of the 7th 

November 2016. 

     

[2] The Complainant provided the Registrar with the following reasons for the late 

filing of the complaint:  

 “Given that we needed to afford Power FM an opportunity to remedy the matter, we hereby 

seek condonation for the late registration of our clients and kindly request you to entertain the 
complaint and give Power FM an opportunity to reply and for the submit a recording of the 
said show for the purposes of enabling you determine the conduct of Mr. Tabane.” 

  

 [3] The Registrar’s decision reads as follows: 

 “The question is whether a sufficient case has been made out to extend the 30-day period for 

the filing of the complaint. The approach which I have consistently followed is a strict 
extraordinary circumstances must be shown to have been present.  

 



 

 

I have considered the reasons for the late filing of the complaint and I am of the view that the 
Complainant’s attorney had sufficient time from the date of broadcast (07 November) or on 
receipt of PowerFM’s response (9 December) to lodge the complaint. Alternately, due to the 
broadcaster’s failure to respond, the complaint could have been lodged on the 8th December.  
 
Accordingly, the complaint is out of time by forty days and I have decided not to accept the 
complaint.  
 
However, the Complainant may make representations to the Acting Chairperson of the 
Commission to exercise his discretion in terms of Procedural Rule 5.1. 
 
The Rule provides as follows: 
 
 “The Chairperson of the BCCSA may, if satisfied that no injustice will result, and upon such 
conditions as he or she may impose: 
 
1. extend any time period contemplated in these rules;” 
 
These representations must reach the Registrar’s office on or before the 12:00 on the 23 
January 2017.” 

 

[4] The Appeal reads as follows: 

 “TO THE ACTING CHAIRPERSON OF THE BROADCASTING COMPLAINTS 

COMMISSION OF SOUTH AFRICA 
 
This is an application for condonation for the late filing of our client’s complaint against Power 
FM as per our email dated 16 January 2017.  
 
The conduct complained of occurred on 07 November 2016. Three (3) days after the alleged 
conduct, we addressed a letter to Power FM on behalf of our client and requested Power FM 
to retract the statements made by Mr. JJ Tabane and gave Power FM 5 (five) days within 
which to retract the statements and make a public apology on the same radio show.  
 
We were made to understand that Mr. JJ Tabane went on study leave and that he would 
return to work sometime at the end of November 2016 whereupon he would consider our 
letter and revert to us.  
 
Power FM respondent to our letter on 09 December 2016. This was the same day I went on 
leave for the December holidays and only returned to the office on Monday 16 January 2017.  
 
The reason we did not file the complaint was to afford Power FM the opportunity to reflect on 
our complaint and possibly retract the statements. Seeing that Power FM refused to retract 
the statements, we then decided to file the complaint with BCCSA. As per the registers 
decision, our client’s complaint is only late by 10 (ten) days. There is absolutely no prejudice 
or injustice that may result as a result of filing the complaint late with only 10 days late. 
 
We would could not have submitted the complaint in December 2016 as I went on leave on 
09 December 2016 and could only attend to this matter on my return on 16 January 2017. 
 
Our client has great prospects of success in succeeding in this complaint as we believe that 
Mr. JJ Tabane decided to use a public platform to insult our client by directly calling him a 
“fool” on a live radio show. He said that our client was a “fool”. This statement infringed the 
BCCSA Code of Conduct. There was absolutely no excuse for this. The BCCSA will upon 
receiving the recording of the show understand our client’s complaint. 
 
In terms of Rule 5.1 of the Procedural Rules “The Chairperson of the BCCSA may, if satisfied 
that no injustice will result, and upon such conditions as he or she may impose:  



 

 

5.1 extend any time period contemplated in these rules;”  
 
We kindly request the Chairperson to extend the time period for the filing of our client’s 
complaint and afford our client’s complaint to be ventilated by the BCCSA. 
 
We look forward to hearing from you.” 
 
 

EVALUATION 
 

 

[4] I have to decide whether a sufficient case had been made out to extend the 30-

calendar days period as provided by our Rules for the filing of a complaint so as to 

accommodate the late filing of the complaint. The Rule (5.1) provides as follows: 

“The Chairperson of the BCCSA may, if satisfied that no injustice will result, and upon such 

conditions as he or she may impose: extend any time period contemplated in these rules;” 

 

[5] The Procedural Rules of the BCCSA must be read within the context of the following 

aim of the BCCSA, as set out in its Constitution:  

“Rule 1.3 of the Procedures of the BCCSA requires a complainant, subject to rule 1.6 of the 
procedure, to lodge its complaint with the BCCSA not later than 30 days after the date of the 
broadcast or the date of any alleged breach of the Code giving rise to the complaint. 
 
Rule 1.6 grants the Registrar of the BCCSA a discretion to accept complaints upon 
reasonable grounds, if in the Registrar's opinion there is satisfactory explanation for the delay. 
 
Rule 7. Computation of time periods - Any reference in these rules to a number of days 
includes Saturdays, Sundays and public holidays, unless the adjudicator or Chairperson, as 
the case may be, determines otherwise and notifies the parties accordingly.” 

   

[6] I have considered the application for condonation by the complainant. The Applicant 

shall have to convince me that he has a reasonable explanation for being late with the 

filing of his complaint.  

 

[7] According to the facts before me, the broadcast complained about was done on 7 

November.  Within 3 days the Applicant wrote to the broadcaster to complain about 

the broadcast.  Because the relevant presenter went on study leave, it was agreed 

between the parties that the presenter would be back by the end of November, at 

which time he would respond to the complaint.  This response was delivered on 9 

December.  According to the Applicant that was the same day on which he went on 

leave.  According to my understanding the Applicant took cognisance of the 



 

 

broadcaster's response on the 9th December, but instead of reacting to the response, 

he choose to leave the matter in abeyance and went on leave for 5 weeks. 

 

[8] What could reasonably be expected from a complainant who is well aware that there 

is a time limit in which to lodge a complaint with the BCCSA, is that immediately 

upon receipt of the broadcaster's response, he would take steps to lodge a complaint 

with the BCCSA or arrange with someone in his office to do so on his behalf.  

Instead, it seems that he preferred to let the matter rest for 5 weeks and rather go on 

holiday.  What counts against the Applicant, is that he apparently had engaged the 

services of an attorney to assist him in this matter.  If the Applicant had taken the 

Rules of the BCCSA seriously, there is no reason why he could not instruct his 

attorney to lodge a complaint with the BCCSA in his absence.  I find that the 

Applicant's explanation for being late with the filing of his complaint is not 

reasonable. 

 

[9] To grant the condonation would also be an injustice to the broadcaster.  Broadcasters 

operate under strict rules of the BCCSA in the case of complaints against them and 

the 30 day rule offers some protection to them in that they need not have to keep 

record of broadcasts indefinitely.  By condoning non-conforming to the rules by 

complainants without valid reasons will place an onerous task on broadcasters and do 

injustice to them.   

 

[10] As the Registrar did not decide on the merits of the complaint, it is not necessary for 

me to express an opinion on the complainant's statement that he has "great prospects 

of success". 

 

The application for condonation is not granted. 

 

 

 

PROF HP VILJOEN  

ACTING CHAIRPERSON 


