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CASE NUMBER: 06/2017 

DATE OF HEARING:    23 FEBRUARY 2017    

JUDGMENT RELEASE DATE:   18 APRIL 2017 

 

THE DAILY SUN         COMPLAINANT 

vs 

SABC METRO FM AND SABC2       RESPONDENTS 

TRIBUNAL:  PROF SUNETTE LÖTTER (DEPUTY CHAIRPERSON) 

   MR. DIBATSELA MAABANE 

   MR.TSHIDI SEANE  

 

FOR THE COMPLAINANT: Attorney Andrew Boerner of Jurgens Bekker Attorneys, 

Mr. Johan Vos, Deputy Editor of Daily Sun. 

 

FOR THE  RESPONDENT: Mr. Nyiko Shibambo Manager: Broadcasting Compliance 

accompanied by Ms Refilwe Lefakane Legal Advisor for the SABC and Mr. Wilson B. 

Nkosi. 

 

__________________________________________________________________________  
 

Defamation - Withdrawal of complaint based on settlement between parties - approved by the 

BCCSA Tribunal - The Daily Sun vs Metro FM  & SABC2, Case No:06//2017(BCCSA) 

 

SUMMARY 

A complaint was lodged about defamatory comments that were made during a radio 

broadcast and subsequently repeated by the presenter during an interview on television. 

The parties reached a settlement in terms of which the SABC agreed to broadcast an 

apology on each programme respectively. The settlement was approved by the 

Tribunal.  
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JUDGMENT 

S LÖTTER 

 

[1] The Registrar received two complaints which concerned comments made on Metro 

FM and Morning Live on SABC2.  

 

[2] The complaints against Metro FM reads as follows:  

 
 “I would like to lodge a complaint on behalf of Daily Sun against Metro FM/SABC and one of 

its presenters, Wilson B Nkosi for comments he made during his show, Sounds and Stuff like 
That on 20 November 2016 after the 10.00 am news, at about 10.03 am. 

 
We were embroiled in a legal battle with Nkosi and a settlement was reached in November 
2016 between his attorneys and Daily Sun’s attorneys. This settlement was made without 
liability. 
 
We would like to give more context to this matter: 
 
Nkosi took Daily Sun last year to the Ombudsman about the article headlined “WILSON B 
DOESN’T LIKE PHOTOS!”, published on 03 March 2015. 
 
The Ombudsman ruled that Daily Sun must apologise to Nkosi for neglecting to state that he 
did allow the taking of pictures after his show, and for causing him unnecessary harm by 
omitting this fact. Daily Sun published this apology and therefore believed that any harm done 
to his reputation was repaired by the apology. Even after Daily Sun published this apology 
Nkosi decided to take the newspaper to court. 

 
On 08 July 2016 Nkosi issued summons against Daily Sun for damages amounting to R3 
million in the High Court. Eventually the parties were able to agree on a settlement. Daily Sun 
was willing to defend the matter in High Court but as discussed with his attorneys, Daily Sun 
agreed that the reporter would provide an apology simply to put the matter to bed. Nkosi 
demanded that the apology be for the entire article and in the interest of settling the matter 
Daily Sun agreed. Daily Sun did not apologise. None of the parties admitted liability. Proof of 
his exorbitant claim was in the fact that under pressure from Daily Sun’s attorneys he 
conceded and amended his amount in court to R200 000 on 08 November, only a week 
before the trial date. Nkosi has been on the offensive making allegations about Daily Sun and 
the reporter that are misleading. In fact, no evidence was ever forthcoming from Nkosi that a 
single photo was taken during his performance… this lends truth to Daily Sun’s allegations as 
was found by the Press Ombudsman in his ruling: 
 
“Based on Nkosi’s own admission that he allowed pictures to be taken after the show, I have 
little doubt the reporting (that Nkosi did not want people to take pictures of him while he was 
performing) was reasonably true.” http://www.presscouncil.org.za/Ruling/View/wilson-b-nkosi-
vs-daily-sun-2740 
 
The Ombudsman never ruled that the article was “fabricated”. 

 
On Sunday (20 November) during his show Nkosi made defamatory remarks of and 
concerning Daily Sun and the journalist who wrote the article.  We don’t want to mention the 
journalist’s name as his name could potentially published if a ruling is made. Nkosi made 
several references to his name, find sound clip attached. 
 
 We refer to the following statements of Nkosi: 

http://www.presscouncil.org.za/Ruling/View/wilson-b-nkosi-vs-daily-sun-2740
http://www.presscouncil.org.za/Ruling/View/wilson-b-nkosi-vs-daily-sun-2740
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- “It’s one thing to misquote someone and another to completely and totally fabricate a 
story.” 

- “In my case… (the journalist) manufactured his story.” 
- “Daily Sun was selling a story, made up by (the journalist) in which he was attacking my 

person.” 

- “More than enough evidence at my disposal to prove that the story was manufactured…” 
- “In your made-up article…” 
- “In your patronising letter of apology…” 
- “I don’t need your well wishes, sir, in fact the mere mention of your name (referring to the 

journalist) makes me sick to the stomach.” 

- “To those who are willing and be prepared to be my witnesses to stand on the side of 
good against evil designs, you know who you are.” 

- “To the SABC, thank you for affording me the platform to triumph over man who sought 
to condemn me to the dustbins of broadcasting history.” 

 
We submit that there were material omissions as Nkosi did not even mention the 
Ombudsman case or the fact that he had seven days to appeal the Ombudsman’s ruling, or 
that none of the parties admitted liability in the settlement. He only thanked Latiefa Mobara, 
the Public Advocate. 
 
We refer to the BCCSA matter Morning Live/SABC vs Kriel/Lombard (adjudication no: 
22/A/2014). Prof Henning Viljoen said in his ruling: “There is another factor that I must 
consider and that is the duty of the broadcaster during such an interview. It is difficult for the 
broadcaster to always anticipate what the interviewee is going to say, but an experienced 
interviewer will know when to step in and bring balance or a correction to the interview.” In 
this matter, Nkosi was the presenter and he was airing his own personal issues on a radio 
platform from a biased perspective. 

 
Daily Sun was not afforded a right of reply, and a biased version of events was aired on radio.  
 
Daily Sun suffered brand damage due to the defamatory remarks made by Nkosi. 
 
We submit that the BCCSA Code was breached. We refer to: 
Section 12  
Comment: 
(2) Comment must be an honest expression of opinion and must be presented in such 
manner that it appears clearly to be comment, and must be made on facts truly stated or fairly 
indicated and referred to.  
(3) Where a person has stated that he or she is not available for comment or such a person 
could not reasonably be reached, it must be stated in the programme. 
 
We submit that material omissions were made in the interview, as a one-sided view of events 
was portrayed to the listener. We further submit that in terms of section 12.3, Daily Sun was 
never approached for comment or given a right of reply. We also refer to section 13.2 of the 
Code: 
 
“A person whose views are to be criticised in a broadcasting programme on a controversial 
issue of public importance must be given the right to reply to such criticism on the same 
programme. If this is impracticable, reasonable opportunity to respond to the programme 
should be provided where appropriate, for example in a right to reply programme or in a pre-
arranged discussion programme with the prior consent of the person concerned.” 
 
Daily Sun requests an apology for the damages suffered for the presenter’s tirade on radio, if 
the BCCSA finds in our favour.” 
 

 The complaint against SABC2’s Morning Live reads as follows: 

 
“I would like to lodge a complaint on behalf of Daily Sun against Morning Live, one of its pre-
senters Leanne Manas, and the SABC, for an interview conducted with Wilson B Nkosi aired 
on 22 November 2016 on SABC2 at 07.40am.  
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(https://www.youtube.com/watch?v=-W3QlGJNAfA) 
 
We were embroiled in a legal battle with Nkosi and a settlement was reached in November 
2016 between his attorneys and Daily Sun’s attorneys. This settlement was made without lia-
bility. 
 
We would like to give more context to this matter: 
 
Nkosi took Daily Sun last year to the Ombudsman about the article headlined “WILSON B 
DOESN’T LIKE PHOTOS!”, published on 03 March 2015. 
 
The Ombudsman ruled that Daily Sun must apologise to Nkosi for neglecting to state that he 
did allow the taking of pictures after his show, and for causing him unnecessary harm by omit-
ting this fact. Daily Sun published this apology and therefore believed that any harm done to 
his reputation was repaired by the apology. Even after Daily Sun published this apology Nkosi 
decided to take the People’s Paper to court. 
 
On 08 July 2016 Nkosi issued summons against Daily Sun for damages amounting to R3 mil-
lion in the High Court. Eventually the parties were able to agree on a settlement. Daily Sun 
was willing to defend the matter in High Court but as discussed with his attorneys, Daily Sun 
agreed that the reporter would provide an apology simply to put the matter to bed. Wilson 
demanded that the apology be for the entire article and in the interest of settling the matter 
Daily Sun agreed. Daily Sun did not apologise. None of the parties admitted liability. Proof of 
his exorbitant claim was in the fact that under pressure from Daily Sun’s attorneys he con-
ceded and amended his amount in court to R200 000 on 08 November, only a week before 
the trial date. Nkosi has been on the offensive making allegations about Daily Sun and the re-
porter that are misleading. In fact, no evidence was ever forthcoming from Nkosi that a single 
photo was taken during his performance… this lends truth to Daily Sun’s allegations as was 
found by the Press Ombudsman in his ruling: 
 
“Based on Nkosi’s own admission that he allowed pictures to be taken after the show, I have 
little doubt the reporting (that Nkosi did not want people to take pictures of him while he was 
performing) was reasonably true.” (http://www.presscouncil.org.za/Ruling/View/wilson-b-
nkosi-vs-daily-sun-2740) The Ombudsman never ruled that the article was “fabricated”. 
 
The Morning Live interview contained defamatory remarks of and concerning Daily Sun. 
  
 We refer to the following statements of Manas: 
 

-       “Cases of defamation of character are very much part of democratic societies in 
modern democracies. People often lament how easy it is for journalists to fabricate 
stories without even trying to verify them. Sitting with us now is Wilson B. Nkosi who 
has been a victim of such.”  

-      “As he has been a  victim of one of these defamation stories.” 
-      “They don’t think you’re going to take it that far, it’s a very expensive exercise.” Daily 

Sun subscribes to the Code of Ethics and Conduct for South African Print and Online 
Media that prescribes news that is truthful, accurate, fair and balanced. 

-       “The moral here is, please, what you read take it with a pinch of salt because it may 
not be the truth. It really may not.”  

 
At no point during the interview did Manas interrupt Nkosi to correct him or bring balance to 
the interview. We refer to the BCCSA matter Morning Live/SABC vs Kriel/Lombard (adjudica-
tion no: 22/A/2014). Prof Henning Viljoen said in his ruling: “There is another factor that I must 
consider and that is the duty of the broadcaster during such an interview. It is difficult for the 
broadcaster to always anticipate what the interviewee is going to say, but an experienced in-
terviewer will know when to step in and bring balance or a correction to the interview.” 
 
We refer here to the following statements Nkosi made: 
 

https://www.youtube.com/watch?v=-W3QlGJNAfA
http://www.presscouncil.org.za/Ruling/View/wilson-b-nkosi-vs-daily-sun-2740
http://www.presscouncil.org.za/Ruling/View/wilson-b-nkosi-vs-daily-sun-2740
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- “Lot of tabloid publications get away with it cause they know that most people can’t 
afford the legal fees.” This is devoid of truth and an assumption from Nkosi. 

-  “The journalist in question apologised for each and every line in the story, except the 
fact that he made up the story.” 

-   “Daily Sun must be exposed.” 
-   “It’s a fabricated story, from top to bottom.” 

 
Daily Sun was not afforded a right of reply, and a biased version of events was aired on na-
tional television, with even Manas (Morning Live) taking the angle in the interview of false 
news or “fabricated” articles. Neither Manas or anyone from the Morning Live team ap-
proached Daily Sun for any comment. 
 
Daily Sun suffered brand damage due to the defamatory remarks made by Manas and Nkosi. 
 
We submit that the BCCSA Code was breached. We refer to: 
Section 12  
 
Comment: 
 
(2) Comment must be an honest expression of opinion and must be presented in such 
manner that it appears clearly to be comment, and must be made on facts truly stated or fairly 
indicated and referred to.  
(3) Where a person has stated that he or she is not available for comment or such a person 
could not reasonably be reached, it must be stated in the programme. 
 
We submit that material omissions were made in the interview, as a one-sided view of events 
was portrayed to the viewer. We further submit that in terms of section 12.3, Daily Sun was 
never approached for comment or given a right of reply.  
 
Morning Live is a TV news/breakfast show and in this interview a news article that was 
published in Daily Sun was discussed. We submit that the Code was also breached in terms 
of section 11, the following clauses: 
News 
 
(1) Broadcasting service licensees must report news truthfully, accurately and fairly. 

 
(2) News must be presented in the correct context and in a fair manner, without intentional 

or negligent departure from the facts, whether by: 
(a)  Distortion, exaggeration or misrepresentation. 

 (b)  Material omissions; or 
(c) Summarisation 

 
(3) Only that which may reasonably be true, having reasonable regard to the source of the 

news, may be presented as fact, and such fact must be broadcast fairly with reasonable 
regard to context and importance. 
 

(4)  Where a report is not based on fact or is founded on opinion, supposition, rumours or 
allegations, it must be presented in such manner as to indicate, clearly that such is the 
case. 

 
Daily Sun requests that if the BCCSA finds in our favour that the following links be removed 
from the internet, the YouTube link (https://www.youtube.com/watch?v=-W3QlGJNAfA) as 
well as: http://www.sabc.co.za/news/a/7463bc804f121e698f8e9f7f40da976a/Wilson-B-Nkosi-
slams-false-tabloid-reporting-20162311 
 
Also, in the case of the BCCSA ruling in favour of Daily Sun, we request an apology to the 
newspaper to be aired on Morning Live due to the damages suffered from the interview. 

 
 

 [3]  The Broadcaster responded as follows: 

https://www.youtube.com/watch?v=-W3QlGJNAfA
http://www.sabc.co.za/news/a/7463bc804f121e698f8e9f7f40da976a/Wilson-B-Nkosi-slams-false-tabloid-reporting-20162311
http://www.sabc.co.za/news/a/7463bc804f121e698f8e9f7f40da976a/Wilson-B-Nkosi-slams-false-tabloid-reporting-20162311
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 ‘BCCSA COMPLAINT: JOHAN VOS - METRO FM - SOUNDS AND STUFF LIKE THAT - 
13.01.2017 - 09:00  

 
In respect of the above-mentioned complaint, please find our comments as follows:  
 
1. The SABC appreciates the opportunity offered by the BCCSA to allow the two parties to 

reach a consensus. 
 
2. The Daily Sun proposed that we air an apology for the comments made. We are however 

of the view that they instead avail themselves and debate the matter with Mr. Nkosi on 
air so that the listeners could hear the whole story. 

 
3. An apology would not give the details of what exactly happened and the processes that 

later unfolded. 
 
4. The public broadcaster will also make a provision that an independent presenter hosts 

the show for that day in order to accentuate transparency and fairness. 
 

“BCCSA COMPLAINT: JOHAN VOS - SABC 2 - MORNING LIVE - 22.11.2016 - 07:40  

 
In respect of the above-mentioned complaint, please find our comments as follows:  
 
1. The SABC appreciated the opportunity offered by the BCCSA to allow the two parties to 

reach a consensus. 
 

2. The Daily Sun newspaper proposed that we air an apology for the comments made by 
both the presenter and the guest on the date in question. However the SABC is of the 
view that Daily Sun should avail themselves on the same platform and debate the matter 
with Mr. Nkosi on air so that the viewers could have an informed view.  

 
3. An apology without giving a proper perspective on how the story unfolded will in our view 

compromise the credibility of the SABC and its employees.” 
 
  

[4] The Complainant’s argued as follows:   
 
“INTRODUCTION 

 
1. The Complainant lodged two complaints against the Respondents on 7 December 2016; 
 
2. The complaints were directed at MetroFM & SABC 2 (Morning Live); 
 
3. The Respondents answered both complaints by tendering an invite to the Complainant to 

an on-air debate on both “Sound and Stuff like that” (MetroFM) and “Morning Live” 
(SABC). The tenders were made on 12 and 13 January 2017 respectively; 

 
4. The Complainant declined the invites and insisted that an apology be broadcast by both 

programmes as per the complaint; 
 
THE COMPLAINT AGAINST MORNING LIVE 

 
5. It is common cause that on 22 November 2016 Morning Live presenter, Leanne Manas, 

conducted an interview with Wilson Nkosi at 07.40am; 
 

6. The interview was themed “FABRICATED NEWS”; 
 

7. During the interview, various allegations were made of and concerning the Complainant. 
The Complainant was the subject of critical reporting. Morning Live is a TV breakfast 
show which broadcasts entertainment and news; 
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8. It is common cause that Daily Sun was not provided a right of reply not contacted for 

comment; 
 
9. It is common cause that the Complainant was embroiled in a legal battle with Nkosi and 

a settlement was reached in November 2016 between his attorneys and Daily Sun’s 
attorneys. This settlement was made without admission of liability; 

 
10. The facts pertaining to the allegations made against the Complainant and the litigation in 

which the Complainant and Mr. Nkosi were involved in is adequately recorded in the 
complaint and are common cause; 

 
11. The First Respondent did not submit a response to the allegations made by the Com-

plainants. I submit that if the First Respondent fails to admit or deny, or confess and 
avoid, allegations in the applicant’s complaint, the Tribunal will for the purposes of the 
complaint, accept the complainant’s allegations as correct.  

 
THE COMPLAINT AGAINST METROFM 

 
12. It is common cause that on 20 November 2016, the presenter of Sounds & Stuff like that, 

Wilson Nkosi made various allegations of and concerning the Complainant. The 
Complainant was the subject of critical reporting. It is common cause that Daily Sun was 
not provided a right of reply not contacted for comment; 

 
13. It is common cause that the Complainant was embroiled in a legal battle with Nkosi and 

a settlement was reached in November 2016 between his attorneys and Daily Sun’s 
attorneys. This settlement was made without admission of liability; 

 
14. The facts pertaining to the allegations made against the Complainant and the litigation in 

which the Complainant and Mr. Nkosi were involved in is adequately recorded in the 
complaint and are common cause; 

 
15. The Second Respondent did not submit a response to the allegations made by the 

Complainant. I submit that if the Second Respondent fails to admit or deny, or confess 
and avoid, allegations in the applicant’s complaint, the Tribunal will for the purposes of 
the complaint, accept the complainant’s allegations as correct.  

 
THE LAW RELATING TO RIGHT OF REPLY 

 
16. The right of reply is fundamental to fairness and balance. Without it, the subject of critical 

reporting is not afforded an opportunity to states its side of the case and refute the alle-
gations against it. If a broadcaster fails to provide a right of reply, then it is in breach of 
the Clause 13 of the BCCSA FREE-TO- AIR CODE OF CONDUCT FOR BROADCAST-
ING SERVICE LICENSEES 2009 (“the code”).  

 
17. In Lorgat vs SABC1 the BCCSA held that: 

 
“the Right of reply is limited to persons or organisations directly or indirectly 
affected by an alleged omission by the (Respondent) to grant them such a right in 
a broadcast” – thus making it clear that editorial independence does not 
extinguish the right to reply in cases of public importance. 

 
18. In the matter of The Citizen 1978 (Pty) Ltd and Others v McBride 2011 (4) SA 191 (CC) 

at para 83 is of particular relevance:  
 

“Protected comment need thus not be 'fair or just at all' in any sense in which 
these terms are commonly understood. Criticism is protected even if extreme, 
unjust, unbalanced, exaggerated and prejudiced, so long as it expresses an 
honestly-held opinion, without malice, on a matter of public interest on facts that 
are true. (italics added) The italicised words are, of course, significant. Clause 28 



8 

 

.2 of the Code for Subscription Broadcasters employs similar language: “… and 
must be made on facts truly stated or fairly indicated and referred to.”  

 
19. In Diamond vs MNET, the BCCSA held that: 

 
“once a person is criticised on a controversial matter of public importance, that 
person has a right of reply. By placing Mr Diamond within the public sphere in 
which he functioned, the Broadcaster has, in the process, also placed the 
programme within the public importance sphere, which led to its duty to publish his 
answers on crucial issues.“ 

 
20. The right of reply carries additional weight when commenting on issues relating the 

integrity and business of the Complainant.  
 

21. The right of reply carries additional weight when commenting on issues relating the 
integrity and business of the Complainant.  

 
22. In the matter of Citizen Newspaper vs Talk Radio 702, the BCCSA held that: 
 

“We have no doubt that the comment made by the host entitled The Citizen 
newspaper to a right to reply. It amounts to serious criticism against a newspaper 
to state unequivocally that one of its headlines was misleading. Given the high 
standards expected of a newspaper, this accusation in fact had a bearing on a 
matter of public importance.” 

 
23. Therefore, the content of the broadcast relates to a matter of public importance. As such 

clause 13 of the code has application. As such the broadcaster, ought to have made a 
reasonable effort to fairly present the Complainant’s opposing points of view either in the 
same programme or in a subsequent programme forming part of the same series of 
programmes presented within a reasonable period of time of the original broadcast.  

 
24. The Complainant ought to have given the right to reply to such criticism on the same 

programme.  
 
25. It is common cause that the Respondents failed to provide the Complainant with a right 

of reply, and in doing so acted in violation of clauses 13.1 and 13.2 of the Code; 
 

CLAUSE 12 – COMMENT 
 

26. I submit that the Respondents are entitled to broadcast comment on and criticism of any 
actions or events of public importance.  

 
27. However, the clause 12.2 of the code contains the proviso that comment must be an 

honest expression of opinion and must be presented in such manner that it appears 
clearly to be comment, and must be made on facts truly stated or fairly indicated and 
referred to. 

 
28. It is common cause that the comments made were not based on facts truly stated.  
 
29. Furthermore, at no point did the Respondents indicate that they were unable to reach the 

Complainants for comment as they simply elected to broadcast without comment from 
the Complainant.  

 
30. The facts pertaining to the allegations made against the Complainant and the litigation in 

which the Complainant and Mr. Nkosi were involved in is adequately recorded in the 
complaint and are common cause; 

 
31. I repeat that the Respondents did not submit a response to the allegations made by the 

Complainant. I submit that if the Respondents fail to admit or deny, or confess and avoid, 



9 

 

allegations in the applicant’s complaint, the Tribunal will for the purposes of the 
complaint, accept the complainant’s allegations as correct.  

 
32. In the complaint against Morning Live it is argued that the presenter failed to bring 

balance to the interview. This point was mentioned in the matter of Morning Live/SABC 
vs Kriel/Lombard, the BCCSA held that:  

 
“There is another factor that I must consider and that is the duty of the broadcaster 
during such an interview. It is difficult for the broadcaster to always anticipate what 
the interviewee is going to say, but an experienced interviewer will know when to step 
in and bring balance or a correction to the interview.” 

 
TEDNER OF REPLY  

 
33. A broadcaster’s offer to reply does not always remedy a contravention. Due regard is 

had to whether the broadcaster acted swiftly. In this matter the SABC only tendered the 
right of reply one month after the complaint was made. It was not reasonable for the 
Complainant to accept this offer almost 3 months after broadcast. Unfortunately for the 
Respondents, the horse had bolted. The Respondents did not tender a right of reply 
within a reasonable time after the broadcast, let alone a reasonable time after the 
complaint.  

 
34. In the matter of Citizen Newspaper vs Talk Radio 702, the BCCSA held that: 

 
“We repeat that not all offers of a right to reply would have this effect, but in the 
circumstances, it would have been reasonable for The Citizen to have accepted 
the swift offer.” 

 
35. In the matter of Club Leisure Management v SABC1, the BCCSA held that: 

 
“In fact, clause 13 supports this approach. It has also been held that, even where a 
mistake is made and a speedy invitation is sent to the party that has been 
subjected to serious criticism, and this invitation is not accepted, the complaint 
was not justified. An invitation to reply, if sent within a reasonable time, should be 
accepted, otherwise there is no remedy in terms of clause 13…………”It is true 
that no evidence was put before us showing that the SABC had contacted the 
Complainant before the programme was produced. We will, however, accept that 
some attempt or attempts were made at getting the Complainant involved. 
However, we agree with Mr Snyman that more effort should have been made. We 
have come to the conclusion that where a programme is clearly directed at 
criticising a product, even if other matters are also subjected to criticism in the 
same programme, more effort than that displayed in the present matter should be 
made. Contact was made, but it should have been pursued with greater diligence. 
In fact, when one considers the composition of the panel, it is clear that the 
potential for balance was decidedly slim. And this indeed is how matters 
eventuated. Although we realise that it is often difficult to cancel a programme that 
has been scheduled for recording, the production of such a programme should, in 
circumstances such as those under discussion, simply be postponed. An 
alternative plan should have been made regarding the programme broadcast, and 
further efforts should then have been made to address the participation of the 
Complainant.” 

 
36. It is my submission that the broadcaster did not take sufficient steps in the matter to con-

tact the Complainant. 
 

37. The Respondents also tendered an apology which it subsequently withdrew. Mr. Nyiko 
Shibambo acting for the Respondents and Mr. Reggy Moalusi agreed that the Respond-
ent would broadcast an apology on both MetroFM and Morning Live. Mr.  Shibambo sub-
sequently denied that an agreement was reached in that he lacked authority to conclude 
any agreement binding on the SABC, this despite being in management at the public 
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broadcaster and signing the two responses from the Respondent. The absurdness of the 
denial of authority is plain to see and highlights the mala fides which has plagued the set-
tlement negotiations and caused this complaint to be referred to the Tribunal. Evidence 
pertaining to the settlement agreement shall be provided to the Tribunal.  

 
CONCLUSION 

 
In the circumstances, it is submitted that the complaint should be upheld and the Respondent 
be reprimanded for breaching the Code of Conduct for Broadcasting Service Licensees and 
be ordered to broadcast an apology to the Complainant on both Morning Live and Sounds & 
Stuff like that. I also pray that the internet video links relating to the broadcasts be removed.” 
 
  

EVALUATION 

 

[5] The matter was set down for hearing on the 23 February 2017. Upon arrival at the 

Tribunal the Commissioners were informed that the parties were attempting to settle 

the matter. The hearing was deferred in view of this development. A settlement was 

reached on the same day. The settlement was accepted by the Tribunal and captured 

after clarification of some issues. 

  

[6] The parties agreed on the following settlement of which a signed copy is attached 

hereto as Annexure A. 

  

That Metro FM shall broadcast the following apology before end March 2017: 

 

“Metro FM would like to apologize to Daily Sun. This after the newspaper was 

unfairly treated on this programme on 20 November 2016 regarding a story that 

Daily Sun had written about Wilson B Nkosi. The SABC acknowledges that Daily Sun 

was not given a right of reply. Based on the remarks made by Nkosi, the SABC 

apologizes to Daily Sun.” 

 

That Morning Live shall broadcast the following apology before end March 2017: 

 

“Morning Live would like to apologize to Daily Sun. This after the newspaper was 

unfairly treated on this programme on 22 November 2016 regarding a story that 

Daily Sun had written about Wilson B Nkosi. The SABC acknowledges that Daily Sun 

was not given a right of reply. Based on the remarks made during the program, the 

SABC apologizes to Daily Sun.” 
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Both apologies shall be of equal prominence as the programmes complained of – equal 

time slot; 

 

 The Morning Live apology will not be broadcast on the weekend nor on a public 

holiday  

 

[7] The Tribunal was furnished with the written settlement agreement proposed by the 

parties, and the Tribunal noted that the proposed settlement agreement was silent with 

respect to the SABC internet links to the programmes complained of. The parties 

submitted that they both agreed to leave the internet links out of the agreement. 

The Tribunal accepted the draft settlement agreement and captured it as the decision 

of the Tribunal. 

 

 

  

S LÖTTER 

DEPUTY CHAIRPERSON 
 

Commissioners Maabane and Seane concurred with the judgment of the Deputy 

Chairperson. 
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ANNEXURE “A” 
 

 

THE BROADCASTING COMPLAINTS COMMISSION  

OF SOUTH AFRICA 
 

CASE NUMBER: /2017 

 

DATE OF HEARING:16 MARCH 2017 

SETTLEMENT DATE: 16 MARCH 2017 

 

 

DAILY SUN        COMPLAINANT 

 

and 

 

SABC2 (MORNING LIVE)      1ST RESPONDENT 

SABC (METRO FM)      2ND RESPONDENT 

 

IN RE: A BROADCAST BY FIRST AND SECOND RESPONDENTS 

 

TRIBUNAL: PROF SUNETTE LOTTER (CHAIRPERSON)  

MR.TSHIDI SEANE 

MR. DIBATSELA MAABANE 

 

For the Complainant: Attorney Andrew Boerner of Jurgens Bekker Attorneys, Mr. Jo-

hanVos Deputy Editor of Daily Sun; 

 

For the Respondent: Mr. Nyiko Shibambo Manager: Broadcasting Compliance for the 

SABC  Refilwe Lefakane Legal Advisor for the SABC, Mr. Wilson B. Nkosi 

 

__________________________________________________________________________ 

 

Withdrawal of complaint based on settlement between parties - approved by the BCCSA 

Tribunal The Daily Sun vs Metro FM  & SABC2, Case No:08//2017(BCCSA). 

___________________________________________________________________________ 

 

INTRODUCTION 

 

1.  The Complainant lodged two complaints against the Respondents on 7 December 2016; 

 

2. The complaints were directed at Metro FM & SABC 2 (Morning Live); 

 

3. The Respondents answered both complaints by tendering an invite to the Complainant 

to an on-air debate on both "Sound and Stuff like that" (Metro FM) and "Morning Live" 

(SABC). The tenders were made on 12 and 13 January 2017 respectively; 
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4. The Complainant declined the invites and insisted that an apology be broadcast by both 

programmes as per the complaint; 

 

THE COMPLAINT AGAINST MORNING LIVE 

 

5.  On 22 November 2016 Morning Live presenter, Leanne Manas, conducted an interview 

with Wilson Nkosi at 07.40am. The interview was themed "FABRICATED NEWS"; 

 

6. During the interview, various allegations were made of and concerning the 

Complainant. The Complainant was the subject of critical reporting.  It is common 

cause that Daily Sun was not provided a right of reply not contacted for comment; 

 

7. On 20 November 2016, the presenter of Sounds & Stuff like that, Wilson Nkosi made 

various   allegations    of   and    concerning   the   Complainant.  The Complainant was 

the subject of critical reporting. It is common cause that Daily Sun was not provided a 

right of reply not contacted for comment; 

 

8.  The Complainant was embroiled in a legal battle with Nkosi and a settlement was 

reached in November 2016 between his attorneys and Daily Sun's attorneys. This 

settlement was made without admission of liability; 

 

TERMS OF THE SETTLEMENT: 

 

9.  The Respondents tendered a settlement on the day of the hearing. 

 

10.    The hearing was postponed in order for the Complainant to discuss the settlement and 

further settlement negotiations were had between the parties. 

 

11. The parties, in the presence of the Tribunal and on record agreed on the following 

settlement: 

 

11.1  That Metro FM shall broadcast the following apology before end March 2017: 

 

"Metro FM would like to apologize to Daily Sun. This after the newspaper was 

unfairly treated on this programme on 20 November 2016 regarding a story 

that Daily Sun had written about Wilson B Nkosi. The SABC acknowledges 

that Daily Sun was not given a right of reply. Based on the remarks made by 

Nkosi. the SABC apologizes  to Daily Sun." 

 

11.2 That Morning Live shall broadcast the following apology before end March 

2017: 

 

  "Morning Live would like to apologize to Daily Sun. This after the newspaper 

was unfairly treated on this programme on 22 November 2016 regarding a 

story that Daily Sun had written about Wilson B Nkosi. The SABC 

acknowledges that Daily Sun was not given a right of reply. Based on the 

remarks made during the program, the SABC apologizes to Daily Sun." 
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11.3  Both apologies shall be of equal prominence as the programmes complained 

of- equal time slot: 

 

11.4 The Morning Live apology will not be broadcast on the weekend nor on a 

public holiday: 

 

12. The above mentioned settlement was read into the record and accepted by both parties. 

 

Dated and signed at Johannesburg on 23 March 2017 

 

 

 
Duly authorised by the Complainant 

 

 

 

 

 

 

Dated and signed at Johannesburg on 23 March 2017 

 

 

 

 

 
 

Mr. Nyiko Shibambo 

 

Manager: Broadcasting Compliance for the SABC Duly authorised by the Respondents 

 

 

 

 

 

 

 


