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CASE NUMBER: 18/2017 
 
DATE OF HEARING:  30 AUGUST 2017    
JUDGMENT RELEASE DATE:  22 SEPTEMBER 2017 
  
MOSANA                           COMPLAINANT 

 
vs 
 
 
702                     RESPONDENT 
 
 
TRIBUNAL:  PROF HENNING VILJOEN ( CHAIRPERSON) 

MS NOKUBONGA FAKUDE  
   ADV BOITUMELO TLHAKUNG 

 FOR THE COMPLAINANTS:   Ms Mosana in person  
 
FOR THE RESPONDENT: Ms Khahliso Mochaba, Group Human Capital and 
Regulatory Affairs Executive, Primedia Broadcasting, accompanied by Mr Tebogo 
Mokoena, Regulatory Affairs Officer.     
 
___________________________________________________________________________ 

Complaint that the dignity of the Public Protector was impaired during an interview with her 
spokesperson on the Eusebius McKaiser show – Tribunal finding that clause 12(1) of the 
Code, which entitles broadcasters to broadcast comments on and criticism of any actions of 
public importance, was not contravened - neither was there a contravention of clause 13(2), 
which requires of a broadcaster to allow a person, whose views are to be criticized, a right to 
reply – lastly, it was found that the right to dignity of the Public Protector was overridden by 
a legitimate public interest, as determined by clause 15(1) – complaint not upheld - Mosana  
vs Talk Radio 702, Case 18/2017(BCCSA). 

_________________________________________________________________________________ 

SUMMARY 
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A complaint was received that the dignity of the Public Protector was impaired during 

an interview with her spokesperson on the Eusebius McKaiser show when the host 

exclaimed (about the PP) “ … or is she just useless?”  The complaint was also that the 

interview was conducted unfairly and that clause 12(1) of the Code, which entitles 

broadcasters to broadcast comments on and criticism of any actions of public 

importance, was contravened. The Tribunal found that the host did not exceed his right 

to freedom of expression and that the Complainant was not unfairly treated by the host. 

The Broadcaster did not contravene clause 13(2) which requires of a broadcaster to 

allow a person, whose views are to be criticized, a right to reply.  Lastly, it was found 

that the right to dignity of the Public Protector was overridden by a legitimate public 

interest, as determined by clause 15(1) and that there was no contravention of this 

clause.  The complaint was not upheld. 

__________________________________________________________________________ 

JUDGMENT 

 

HP VILJOEN 

[1]  A complaint was received from the spokesperson of the Public Protector of South 

Africa (hereafter the PP) after Mr Eusebius McKaiser of Radio 702 conducted an 

interview with her on 11 July 2017.  This interview was a follow-up of an interview 

with the PP in person by the same host of the programme on 20 June 2017.  During this 

last-mentioned interview, the PP was asked some questions about her decision to 

oppose the application by the President to have her report on state capture and her 

recommendation regarding the mandate of the South African Reserve Bank (hereafter 

the SARB) reviewed.  Some time after the interview, the PP decided to withdraw her 

opposition to the application to have her recommendation on the SARB reviewed.  Her 

concession that she did not have the power to make the recommendation on the 

SARB’s mandate raised some questions which the host obviously thought should be 

answered by the PP.  A second interview was arranged for 11 July 2017, but this time 

the spokesperson of the PP had to field the questions.  During this interview, the host of 

the programme, after not being able to elicit a satisfactory explanation for this about 

turn by the PP, exclaimed “ … how did she make such a basic mistake or is she just 

useless?”  This resulted in this complaint. 
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[2] The complaint reads as follows: 

“I am writing to you following the interview with Mr Eusebius McKaiser wherein the interview 
conducted fairly. 
  
Secondly, during the interview Mr Eusebius McKaiser referred to the Public Protector as being 
“useless” and in terms of Public Protector Act of 1994 section 9 (1) Contempt of Public 
Protector –  
(a) No person shall insult the Public Protector  
  
https://omny.fm/shows/mid-morning-show-702/public-protector-makes-a-uturn 
                                                                                                                     . 
The interview was not conducted fairly and I would like matter to investigated as I am lodging a 
complaint.” 

  
[3] The Broadcaster responded as follows:  
 “Cleopatra Mosana (Spokesperson of the Public Protector) v 702 –  Dignity and Balance 
 

1.   Background 

1.1  On 31 July 2017, 702 has received a complaint from Ms. Cleopatra Mosana 

(Complainant), who is the Spokesperson of the Public Protector, regarding 

comments made during an interview on the Eusebius Mckaiser show broadcast on 

11 July 2017. 
 

1.2 The complaint reads as follows: 
 

“I am writing to you following the interview with Mr Eusebius McKaiser wherein 

the interview conducted fairly… 
 

Secondly, during the interview Mr Eusebius McKaiser referred to the Public 

Protector as being “useless” and in terms of Public Protector Act of 1994 section 9 

(1) Contempt of Public Protector – 
 

(a)  No person shall insult the Public Protector 
 

https://omny.fm/shows/mid-morning-show-702/public-protector-makes-a-uturn 
 

The interview was not conducted fairly and I would like matter to investigated as I 

am lodging a complaint...” 
 

1.3 The Broadcasting Complaints Commission of South Africa (“the BCCSA”) 

Registrar  has requested 702 to submit a response to the complaint in terms of 

Clause 13 and 15(1) of the BCCSA Free – To – Air Code of Conduct for 

Broadcasting Service Licensee 2009 (“the Code”). 

 

2.   702’s Response 

 
2.1 As has been held by the Tribunal before, context is paramount when judging speech. 

It is for this reason that we are of the firm view that it is important to set out the 
context in which the broadcast of 11 July 2017. On 20 June 2017, the host of the 
Eusebius McKaiser show conducted an interview with the Public Protector. During 
that interview, the host posed a number of questions to the Public Protector, 
which included questions on the Public Protector’s decision to oppose the 
president’s application to review the State Capture Report as well as her 
recommendation to review the mandate of the South African Reserve Bank 
(“SARB”). 

https://omny.fm/shows/mid-morning-show-702/public-protector-makes-a-uturn
https://protect-za.mimecast.com/s/k3boBDFXQd0iM?domain=omny.fm
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2.2  Subsequent to the interview on the 20th June 2017, SARB filed a High Court 

application to review and set aside the Public Protector’s recommendation to 
review the mandate of SARB. In her answering affidavit, the Public Protector stated 
that after taking legal advice, she will not be opposing the application by SARB. 
Following the Public Protector’s decision not to oppose SARB’s  application, the  
host  conducted an interview with the  Public Protector’s Spokesperson on 11 July 
2017. The purpose of the interview was to establish what informed the Public’s 
Protector’s decision to concede that her recommendation to review  the  mandate  
of  SARB  in  the  Constitution was  beyond her  powers as  Public Protector. At the 
start of the interview, the host played a clip of his previous interview with the 
Public Protector on 20 June 2017, were he asked her about her recommendation to  
amend  the  Constitution  and  whether  there  was  a  legal  basis  to  make  such  
a recommendation. The clip was played to give context to the interview that was to 
follow with the s pokesperson. During the of the interview with the 
Spokesperson, the host attempted to get an answer on how the Public Protector 
could get the application of the law so wrong when she gave her recommendation. 
The Spokesperson insisted that the Public Protector did not get the law wrong and 
that it was just a “typo” on the part of the Public Protector. It was during this 
exchange that the host remarked “how did she make such a basic mistake or is she 
just useless”? 

 
2.3  The Complainant alleges that the use of the term “useless” amounts to an insult on 

the Public Protector in terms of section 9 of the Public Protector Act 23 of 1994, 

furthermore that the interviews of 20 June 2017 and 11 July 2017 were not 

conducted in a fair manner. In dealing with the allegations we will respond to the 

allegation of the insult in terms of clause 15(1) of the Code, and the allegation of 

unfairness in terms clause 13(1) of the Code. 

 
2.4  Clause 13 (1) of the Code provides that: 
 

“In presenting a programme in which a controversial issue of public importance 

is discussed, a broadcaster must make reasonable efforts to fairly present 

opposing points of view either in the same programme or in a subsequent 

programme forming part of the same series of programmes presented within 

reasonable period of time of the original broadcast and within substantially the 

same time slot. 

 
2.5 The Complainant alleges that the interview on 20 June 2017 and 11 July 2017 were 

not conducted in a fair manner in that the host did not ask all the questions that 
were sent to the Public Protector in preparation for the interview on 20th June 2017 
and as such is of the opinion that they “were misled”. We would like to submit that 
the questions sent by the show’s producer were guidelines into the areas of interest 
that the host will interview the Public Protector on. The list is not an absolute list of 
questions to be asked during an interview and the host is entitled to make follow up 
questions depending on the answers given by the  interviewee. We are of the 
strong view that the host conducted the said interview in the  most appropriate 
manner and nothing said or asked during the said interview can be  considered is 
unfair. The interview focused on the Public Protector’s profile and the workings of 
her office, including the handling of matters such as the state capture report and 
the report on the alleged failure by the to recover misappropriated funds. Over and 
above the interview, the host also allowed listeners to interact with the Public 
Protector by posing questions to her. Therefore, we are of the view that the 
interview of the 20th June 2017 was presented in a fair manner. 
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2.6  The Complainant further alleges that the interview with the Public Protector’s 

Spokesperson on 11 July 2017 was also conducted in an unfair manner. In this 
regard, we submit that balance was reached in two ways. First, the host conducted an 
interview with the Public Protector’s Spokesperson on the Public Protector’s 
decision to withdraw her recommendation to review the mandate of SARB. 
Secondly, balance was reached by allowing listeners to call in to studio and voice 
their opinions on the matter. The interview started off with the host playing a clip from 
the interview he did with the Public Protector on the 20th June. This was done to 
give context to the interview that was to follow with the Spokesperson, which 
interview focused on the Public Protector’s decision not to oppose SARB’s 
application to have her recommendation set aside. We once again submit that this 
interview was conducted fairly and reasonable efforts were made to present 
opposing views by getting the Spokesperson to respond to the criticism levelled 
against the Public Protector as well as allowing listeners to call in to studio to voice 
their opinions. 

 
2.7 Having regard to the above, 702 cannot be found to have contravened clause 13(1) of 

the Code,  in  that  reasonable  efforts  through  the  interview  with  the  Public  
Protector’s Spokesperson and the open line [underlining own emphasis] were taken 
to fairly present opposing points of view in the programme. 

 
2.8 Clause 15 (1) of the Code 

2.8.1    Clause 15(1) of the Code provides: 
 

“Broadcasting service licensees must exercise exceptional care and 
consideration in matters involving the privacy, dignity and reputation of 
individuals, bearing in mind that the said rights may be overridden by a 
legitimate public interest.” 

 
2.8.2     It is important to judge the use of the term “useless” in the context of 

the discussion that took place, which is why we gave context to the matter at 
hand in the preceding paragraphs. 

 
2.8.3 The test as to what constitutes impairment of dignity was clearly set out by 

the Appellate Division in Delange v Cost.1  The court laid out the test as 
made up of two elements firstly the plaintiff’s self-esteem must actually be 
impaired (the subjective test); and secondly whether a person of ordinary 
sensibilities would have regarded the conduct as offensive (the objective 
test). 

 
2.8.4  The abovementioned two-pronged test was subsequently affirmed by the 

Constitutional Court in Khumalo v Holomisa2 where the court held that: 
 

“The value of human dignity in our Constitution is not only concerned with an 
individual’s sense of self-worth, but constitutes an affirmation of the worth of 
human beings shared by all people as well as the individual reputation of each 
person built on his or her own individual achievements.  The value of 
human dignity in our  Constitution therefore values both the personal sense 
of self- worth as well  as  the  public’s estimation of the wort h or  value 
of an  individual [Underlining own emphasis]”. 

                       

1 1989 (2) SA 857 A 
2  2002 (5) SA 401 (CC) at para 27 
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2.8.5  In deciding whether or not the statement in question has in fact impaired 

the Public Protector’s dignity, we submit that the law requires the Tribunal to 
not only look at it subjectively from the complainant’s perspective but to 
also look at it objectively. Indeed this is clearly set out by the Supreme 
Court of Appeal in Delange v Costa3 where it states that: 

 

“In determining whether or not the act complained of is wrongful the Court 
applies the criterion of reasonableness – the “algemene 
redelikheidsmaatstaf” (Marais v Richard en ‘n Ander 1981 (1) SA 1157 (A) at 
1168C). This is an objective test. It requires the conduct complained of to 
be tested against the prevailing norms of society (ie the current values 
and thinking of the community) in order to determine whether such 
conduct can be classified as wrongful. To address the words to another which 
might wound his  self-esteem  but  which  are  not,  objectively  determined,  
insulting (and therefore wrongful) cannot give rise to an action for  injuria. 
(Walker v Van Wezel (supra) at 68.)” 4[Underlining own emphasis] 

 
2.8.6 The objective standard requires the application of the “reasonable person” 

test which is based on an ordinary person with ordinary sensitivities. The law 
considers a variety of factors in determining whether a person has acted as the 
hypothetical reasonable person would have acted in a similar situation. These 
factors include the knowledge, experience, and the circumstances 
surrounding the person's actions. Conduct must be judged in light of a 
person's actual knowledge and observations, because the reasonable 
person always takes this into account. The Supreme Court of Appeals has had 
occasion in a number of cases before it to deal with the test.  When dealing 
with the test of a reasonable man, the SCA in Mohamed Adnaan 
Batchelor vs Shaik Hoosain Gabiet 5  when dealing with the issue of a 
reasonable lessor held that: 

 
“the test of 'reasonably requires' is a relative one. It is premised on the 
requirements of a reasonable man in the lessor's position and there will very 
seldom be an exact similarity of requirements between different lessors. It is, 
therefore, impossible to postulate an a priori or mmutable test of what 
'reasonably requires' means. The standard will differ from lessor to lessor, 
from locality to locality, and from time to time” [underlining own emphasis]. 

 
2.8.7 It  is  our  respectful  submission  that  while  the  view  on  whether  or  not  

the statement in question impaired the dignity of the complainant will differ 
from listener to listener - the case at hand requires the reaction of a 
reasonable 702 listener. We have in a  number of cases before the 
Tribunal described a 702 listener – a 702 listener is driven by purpose, open 
minded, worldly, in touch with what is happening around him/her, open to 
new thinking, looks at all sides of a story  and  therefore  is  not  easily  
influenced.  We therefore submit that a reasonable 702 listeners, would 
have looked at the presenter’s statement in context and in light of that 
context would have not found the statement offensive and/or insulting. 

 
2.8.8 It is 702’s respectful submission that while the Complainant’s self-esteem 

may have been subjectively impaired, looking at the complaint objectively 

                       

3 1989 (2) SA 857 A 
4 Mervyn Dendy and University of the Witwatersrand, Neil Garrod and Andrew St Quintin Skeen Supreme 
Court of Appeal, Case number: 597/05(Reportable) 

5 Case number 125/2000 [reportable] at para 13 
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and taking into account the context in which the statement was made, a 
reasonable 702 listener would have not  considered the statement by the 
presenter as having impaired on the dignity of the Public Protector. In this 
regard, it is our respectful submission that there has been no contravention of 
clause 15(1) of the Code.” 

 
 

[4]  The Complainant replied as follows: 
 “Thank you for the response. However, I still think the reference to a typo was just an 

example I used towards the end of the interview and I think the outcome of this is not taking 
that into consideration as I said the wording crafting more than once and further explained that 
this was the issue of technicality, therefore I believed in reaching a conclusion that I said the 
report was changed as a result of a typo is misleading and is a wrong narrative.” 

EVALUATION  
 
[5] The spokesperson of the PP was present at the hearing and she was given the 

opportunity to state her case.  Her complaint seems to be found on two grounds: The 

first is a reference to section 9(1) of the Public Protector Act of 1994, which determines 

that no person shall insult the Public Protector.  This section creates a criminal offence 

which can only be decided upon by a criminal court.  It was explained to the PP’s  

spokesperson that the Broadcasting Complaints Commission of South Africa does not 

have jurisdiction in terms of the Public Protector Act to decide on an allegation that the 

PP had been insulted. The spokesperson accepted the explanation. 

 

  [6] Her second ground is that the interview with her, the spokesperson, was not conducted 

fairly.  This matter falls within our jurisdiction and it was argued before us.  Two clauses 

of the Free-to-Air Broadcasting Code are applicable to this set of facts: Clause 12(1) 

allows a broadcaster to broadcast comment on and criticism of any actions or events of 

public importance.  Clause 13(2) states that a person whose views are to be criticized in 

a broadcasting programme on a controversial issue of public importance, must be given 

the right to reply to such criticism on the same programme.  

 

[7] It is convenient to decide on the applicability of Clause 13(2) first. The background to 

the interview is described below. It can be accepted that the purpose of the (second) 

interview was to hear the PP’s explanation for her sudden change in strategy by 

withdrawing her opposition to the SARB’s application for review.  Any reasonable 

person, especially the PP who was on the receiving end of the host’s piercing questions 

and sharp intellect during the first interview, would have expected fierce criticism to be 

expressed during the second interview.  The PP was invited to this second interview, but 



 

8 

she thought it wise to send her spokesperson instead.  By inviting the PP, the broadcaster 

complied with the requirement of Clause 13(2) and we therefore find that there was no 

contravention of the clause. 

 

[8] As far as Clause 12(1) is concerned, the question arises whether the comment on and 

criticism of the actions of the PP by the host were unfair and contravened the Code. First 

of all, something should be said about the presenter (host) of the regular show on which 

the PP and thereafter her spokesperson appeared.  Mr McKaiser is well-known for his 

incisive criticism of human actions, especially on the political scene.  He does not beat 

about the bush but goes straight for the solar plexus.  During the interview, he was intent 

on seeking a rational answer to the seemingly irrational about-turn which the PP made 

by withdrawing her opposition to the SARB’s application for review of her report, 

particularly the part dealing with the Reserve Bank.   

 

[9] To put the interview with the spokesperson of the PP into context, the host first played a 

clip from the first interview with the PP.   Part of the interview turned around her report 

on the rescue action by the SARB to Bankkorp which was later taken over by ABSA.  In 

her report she recommended that Parliament consider amending the legislation 

determining the mandate of the SARB.  During the interview she explained her 

motivation for making such recommendation.  Despite the Complainant’s objection, at 

the hearing, that the playing of the clip did not create context, we find that it was in the 

Broadcaster’s editorial freedom to play the clip and no valid objection could be lodged 

against it. 

 

[10] After the report by the PP became public, the SARB applied to the High Court to have 

the report by the PP reviewed and set aside as far as it applied to the SARB.  The PP 

then lodged an affidavit with the High Court wherein she opposed the application by the 

SARB.  A while thereafter she lodged a second affidavit with the High Court in which 

she conceded that she had exceeded her powers when she had recommended to 

Parliament to amend the law which determined the mandate of the SARB, and she 

withdrew her opposition to the application of the SARB.  It was this about-turn of the PP 

which prompted the host of the programme to request another interview with her. 

 

[11] It is this second interview which forms the subject of this complaint.  After playing the 
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clip of the first interview, the host asked the spokesperson to explain how did it come 

about that the PP went back on her decision that she had the power to make such a 

recommendation.  She explained that the PP decided she did not have the authority to 

interfere in the SARB’s mandate after consulting with lawyers.  In reply to the host’s 

question why the PP, who is also a lawyer, got the law (applicable to this matter) so 

horribly wrong in the first place, the spokesperson denied that she got the law wrong.  

Even after the host read the paragraphs of the PP’s second affidavit wherein she 

conceded that she did not have the power to interfere in the SARB’s mandate, her 

spokesperson maintained that she did not get the law wrong. The host tried again and 

again to elicit a rational explanation, but this was not forthcoming. Out of exasperation, 

it seems, the host later exclaimed “… how did she make such a basic mistake or is she 

just useless?” Later the spokesperson tried to explain (as we understand her argument) 

that the mistake that the PP made in her report, was based on a technicality which 

happened when the remedial action was “crafted” – something like a “typo” which is 

colloquial language for a typing error. The host could only laugh at this explanation.  

Although the Complainant said at the hearing that this mockery of her by the host 

impaired her dignity, this point was not argued.  It was also not mentioned in her 

original complaint and seemed to be a spur of the moment complaint.  We find that this 

laughter happened during heated debate and this was a natural reaction by the host, with 

no intention to insult the Complainant. 

 

[12]  It might seem like a technicality, but we would like to point out that in her complaint, 

the spokesperson stated that “…Mr Eusebius McKaiser referred to the Public 

Protector as being ‘useless’ …”  On listening to the exact words that he used, it 

appears that he asked “…or is she just useless?”  The last part is not a statement but a 

question, admittedly a rhetoric one.  

 

[13] In deciding whether the interview was conducted in an unfair manner and whether 

our Code was contravened, our departing point is the right to freedom of expression 

which every person in this country has in terms of section 16 of the Constitution, also 

broadcasters.  It is clear from the interpretation of this right by the Constitutional 

Court that this is a very important right – one could say one of the pillars on which 

democracy rests. The following was said about freedom of speech and freedom of 

expression by Langa DCJ in the Constitutional Court decision in Islamic Unity 
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Convention v The Independent Broadcasting Authority and Others6                                                  

 

“Notwithstanding the fact that the right to freedom of expression and speech has 

always been recognized in the South African common law, we have recently emerged 

from a severely restrictive past where expression, especially political and artistic 

expression, was extensively circumscribed by various legislative enactments. The 

restrictions that were placed on expression were not only a denial of democracy 

itself, but also exacerbated the impact of the systemic violations of other fundamental 

human rights in South Africa. Those restrictions would be incompatible with South 

Africa’s present commitment to a society based on a ‘constitutionally protected 

culture of openness and democracy and universal human rights for South Africans of 

all ages, classes and colours’”. 

 

[14] We have with the broadcast in question an example of heated debate on a subject of 

great public interest.  The Broadcaster has the right to freedom of expression, but 

juxtaposed to that is the right of the Complainant to be fairly treated in the debate and 

to have sufficient opportunity to express her views on the matter.  Had the host called 

her all kinds of names and humiliated her during the debate, that would have called 

for action by the management of the broadcaster and/or action by the BCCSA on 

receipt of a complaint.  In this instance, it is understandable that the host became 

frustrated when the Complainant persisted in denying that the PP got the law wrong, 

and in the end, almost in desperation, asked whether she is just useless.  Note should 

be taken of the fact that the question complained about did not pertain to the 

Complainant but to the PP.  Should it be accepted that what the host said was an 

insult, such insult was not aimed at the Complainant who was on the programme.  We 

think that, judged in context, the host did not exceed the bounds of freedom of 

expression, neither could the Complainant succeed in a complaint that she was treated 

unfairly.  Should we find that the words complained about constituted a contravention 

of the Code, we would be putting a restriction on the freedom of expression of the 

Broadcaster which we are not prepared to do. 

                       

6 2002(4) SA 294(CC) at paragraph 27. 
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[15] There is one other matter that we must deal with. Although the Complainant referred 

in her complaint to the insult meted out to the PP, she did not refer to clause 15(1) of 

the Broadcasting Code which demands of broadcasters to “ … exercise exceptional 

care and consideration in matters involving the privacy, dignity and reputation of 

individuals …”.  The Broadcaster, however, out of own accord, brought this clause up 

in its argument before us.  The basis of the Broadcaster’s argument is that there are 

two elements involved in determining whether the dignity of a person has been 

impaired: a subjective element, referring to the person’s self-esteem, and an objective 

one, when the question is posed whether according to the prevailing norms of society 

the dignity has been impaired.7  According to the Broadcaster, the dignity of the PP 

might have been (subjectively) impaired by the rhetoric question asked by the host, 

but objectively seen, and relying on the profile of the average radio 702 listener as a 

prevailing norm of society, their submission is that the dignity of the PP was not 

impaired. 

 

[16] Without deciding at this stage the question whether the PP’s dignity had been 

impaired in an objective sense, we refer to the second part of clause 15(1) which 

states: “…bearing in mind that the said rights may be overridden by a legitimate 

public interest.”  One could say that everything the PP does in her official capacity is, 

or should be, in the public interest.  Section 8(2A) of the Public Protector Act8 

determines that any report issued by the PP is open to the public. Interference with 

the mandate of the SARB could have an enormous influence on the economy of the 

country and affect the lives of millions of people.  Compared to the enormous interest 

the public of South Africa has in her report dealing with the SARB and ABSA, her 

right to dignity in this instance pales. Authority for this finding is to be found in the 

case of Busch v Carte Blanche9 where the Tribunal found that allegations by the 

broadcaster that the complainant was not the person he claimed to be, namely a lover 

of big cats and a conservationist, did not constitute an impairment of the 
                       

7   Referring to the decision of Delange v Costa 1989(2) SA 857(A) where the objective test was formulated as being an 
inquiry whether the action complained of was wrongful. 

8  Act 23 of 1994. 
9  BCCSA case 01/2017. 
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complainant’s dignity because this was overridden by the public interest in his 

activities as a television personality and public figure. 

 

[17] There is another aspect to clause 15(1) of the Code that we must consider.  In the 

past, this Tribunal decided that it is problematic when a complainant lodges a 

complaint on behalf of another person whose dignity had allegedly been impaired by 

a broadcast.  The argument is that the “victim” might not have experienced the 

broadcast as an insult to him/her, or might not even have been aware of the 

broadcast10.  Although we can accept that the PP was aware of the broadcast, we did 

not hear her evidence on the alleged impairment of her dignity and we are reluctant to 

decide whether her dignity had been subjectively impaired.  

 

In this context we find that regardless of the fact that the dignity of the PP (who is not 

the Complainant), whether in objective or subjective sense, was impaired, her right to 

dignity was overridden by a legitimate public interest.  In other words, clause 15(1) of 

the Code has not been contravened. 

 

In the result we find that neither clause 12(1), clause 13(2) nor clause 15(1) of the Code 

of Conduct have been contravened and the complaint is accordingly not upheld. 

 

 
 

PROF HENNING VILJOEN 
CHAIRPERSON 
 
Commissioners Fakude and Tlhakung concurred with the judgment of Prof Viljoen. 

 

                       

10   See adjudication 24/A/2012 Blem & Others v SABC (5FM) at paragraph [5] - an adjudication by Commissioner Dr L 
Venter. 


