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Complaint that the dignity of the Complainant was impaired by the statement made by a radio 

presenter questioning the integrity of the Complainant and that the Complainant was not given 

an opportunity to respond to the statement– Tribunal finding that there was no violation of 

Clause 5(1) since the Complainant’s dignity was not violated and there was a public interest in 

the statement.  The Tribunal also found that there was no violation of Clause 13 since the final 

statement by Ms. Brown was in regard to what was discussed in the interview, during which time 

the Complainant had ample opportunity to discuss these points. In any even the points made by 

Ms. Brown were her personal opinion not in violation of clause 12(2) - MAXEGWANA vs 702 

Case No: 06/2018(BCCSA) 

_____________________________________________________________________________ 
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SUMMARY 

 

The complaint is against statements made by Ms. Karima Brown of 702 about the 

Complainant. The statement was about the “complete lack of integrity of a public official” 

(referring to the Complainant). It was found that these statements were not in violation of 

Clauses 5(1), 12(2) and 13 of the Code. While the statement may have subjectively hurt the 

Complainant, there was no violation of clause 5(1) since the interview and summary were 

of a significant public interest. It did also not violate Clause 12(2) since it was Ms. Browns 

personal opinions based on facts that were raised in the interview. It was not in violation of 

Clause 13 since the Complainant was given an opportunity throughout the interview to 

respond to the allegations against him. He was given a right of reply throughout the 

interview. The case ensures that presenters are allowed to ask questions of significant 

public interest, provided that parties are allowed the right to reply in the interview. 

 

 

JUDGMENT 

MA CHICKTAY  

 

[1] The Registrar of the BCCSA received a complaint against 702 regarding the violation of 

Clauses 5(1), 12(2) and 13 of the Code.  The complaint arose from an interview by Ms 

Karima Brown, the host of a show on 702, which she held with Mr William Bird, 

Executive Director of Media Monitoring Africa (MMA) and with the Complainant who is 

Chairperson of the Parliamentary Portfolio Committee on Communications.  The topic 

for discussion during the interview was to get clarity on the question how the Chairperson 

of ICASA could have been recommended for his post by the Portfolio Committee, even 

though there was a criminal case pending against him. 

 

[2] The complaint reads as follows: 

 

 “A COMPLAINT ABOUT  A COMMENT MADE  ON-AIR  BY MS KARIMA  

BROWN  ON RADIO 702 ON THE 19TH FEBRUARY 2018 AT 21:00 

 
Background 
 
My name is Humphrey Maxegwana, Chairperson of the Parliamentary Portfolio Committer on 
Communications.  On Monday the 19th February 2018, on behalf of the Committee, I issued a 
media statement which corroborated a newspaper article in the Business Day under the title, 
“Rubben Mohlaloga on the way out as ICASA chairman after fraud conviction.” 
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On the same day, a producer for The Karima Brown show at Radio 702 called the Committee’s 
media liaison officer, Mr Justice Molafo, to request an interview with me in the evening during the 
Talk-Show at 21:00 
 
I agreed and was interviewed telephonically together with Mr William Bird, Executive Director at 
the Media Monitoring Africa (MMA).  The interview focused on the media statement.  
 
At the end of the interview, after putting our telephone lines down, the host, Ms Karima Brown, 
made the following comment about me.   

 
" ...I must say that I am not often flawed by the complete lack of integrity of a public official, 
though as I have been this evening. This chairperson  of this portfolio committee on 
communications  is the absolute antithesis of what a public official  should be about. To try and 
suggest that it's civil society's fault for then hiring and appointing someone to ICASA, who is in 
fact involved in a criminal activity that he is now convicted of fraud, is the height of arrogance.  It 
is the very reason why people insist that politicians  like this should be removed from office, and 
I am sorry, the committee headed by this chairperson,  in my view, has absolutely no integrity." 
 
 
Complaint 
 
I am of a strong view that the comment  was unfair  and unwarranted based  on the fact that it 
was made after my telephone line was put down.  I could no longer respond. Although it 
constituted Ms Brown's own personal opinion, I believe strongly  that Talk-Show hosts ought to 
be impartial at all times  and protect  the integrity and dignity  of the people  who are subjects of 
discussions. 
 
Accordingly, I firmly believe that Ms Brown has violated Clause 12 (2) of the BCCSA's Codes of 
Conduct  by making  the following comment: " ... politicians like this should be removed from 
office, and I am sorry, the committee headed by this chairperson,  in my view, has absolutely no 
integrity." 
 
Her opinion could be misconstrued by her listeners as to be inferring that I am a man of no 
integrity and honour. I believe that Ms Brown's opinion impugned in my personal dignity and 
violated  Clause  15 (1) of the BCCSA's Code  of Conduct. 
Conclusion 
 
I hereby request the Registrar of the BCCSA to investigate and arbitrate on the complaint and 
provide  a fair remedy.” 

 
 

 

[3] The Broadcaster responded as follows: 

  
1.    Background 
 

1.1  702 has received a complaint from  one Mr. Humphrey  Maxegwana  ("the  
Complainant") in his capacity  as the  Chairperson  of  the  Portfolio Committee on  
Communications in Parliament. The complaint relates to a discussion the Complainant 
participated in with Karima Brown ("the  Host"),  on her show which  aired on 19 
February. The discussion on the day related to the removal of the ICASA Chairperson 
from his post as a result of the fraud conviction against him. The Complainant  and Mr. 
William Bird (Executive Director  at Media  Monitoring Africa)  were  invited  to  
participate in the discussion, which sought to clarify how the Chairperson  of ICASA 
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was recommended for the  post  by the  Portfolio Committee, even though  there  was 
a criminal  case pending against him. 

 
1.2  The Complainant  explained  to the Host that  at the time  of the interview the  

candidate was asked about  the  criminal   charges  and  he  assured  the  Portfolio 
Committee that nothing  came of the charges. As the discussion ensued, the 
exchanges between  the Host and the Complainant  become more robust, more so 
when the Complainant  asserted that no  person  or  organisation   made  any  effort to  
alert  the  Portfolio Committee of  the candidate's  unsuitability because of the  
pending  criminal charges. This assertion  by the Complainant  frustrated the Host 
because in her opinion, the Complainant's  assertion in effect meant that the Portfolio 
Committee blames civil society for not bringing the matter up  during  interviews and  
thus  civil  society  is to  blame  for  the  appointment of  the candidate. Once both the 
Complainant and Mr Bird had been let go, the Host opined with the following 
statement: 

 
"...  I   must  say that  I   am  not  often  flawed  by the  complete lack of integrity  of a 
public official, though  as I  have been this evening.  This Chairperson of this Portfolio 
Committee on Communications is the absolute antithesis of what a public official 
should be about. To try and suggest the it's civil society's fault for them hiring and 
appointing someone to ICASA, who is in fact involved in a criminal activity that he is 
now convicted of fraud, is the height of arrogance. It is the very reason why people 
insist that politicians like this should be removed from office, and I am sorry, the 
Committee headed by this Chairperson in my view, has absolutely no integrity..." 

 
1.3  The Complainant is of the view that the "comment was unfair and unwarranted" 

because it was made after the telephone line was put down and thus could not 
respond to it. The Complainant alleges that "hosts ought to be impartial at all times 
and protect the integrity and dignity of the people who are subjects of discussion." 

 
1.4 The Registrar of the BCCSA has requested  that  the  broadcaster  to respond  in 

terms  of clause 13 and 15(1) of the  BCCSA Free to  Air Code of Conduct  for 
Broadcasting Service Licensees 2009 ("the  Code"). 

 
2.  Broadcaster's Response 

 
2.1  Clause 13 of the Code 
 

2.1.1  Clause 13 (1) of the Code provides that: 
"In presenting a programme in which a controversial issue of public 
importance  is discussed, a broadcaster  must make reasonable efforts to 
fairly present opposing points of view either  in the  same  programme  or in a 
subsequent  programme forming  part of the  same  series  of  programmes  
presented  within  reasonable period of time  of the  original broadcast  and 
within substantially  the same  time slot. 
 
We  are of the  respectful  view  that  all reasonable  efforts  were  made to  
fairly present  opposing  points of views. The discussion focused on inter alia 
the role played by the Portfolio Committee in the appointment of the ICASA 
Chairperson. The Complainant participated in the discussion in his capacity as 
the Chairperson of the Portfolio Committee and was given time to vent out the 
Committee's view on this matter. The Host expressed her frustration 
throughout the discussion, not only after the discussion ended. We are 
therefore respectfully submit that there was no contravention of clause 13(1) 
by the broadcaster in this regard. 
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2.1.2 Clause 13 (2) of the Code provides: 
 

"A person whose views are to be criticised in a broadcasting programme on a 
controversial issue of public importance must be given the right of reply to 
such criticism on the same programme.  If this is impracticable, reasonable 
opportunity to respond to the programme should be provided where 
appropriate, for example in a right to reply programme or in a pre-arranged 
discussion programme with the prior consent of the person concerned." 
 
2.1.2.1  It would  be expected  that  a discussion of this nature  would  result  

in robust exchanges between the participants1 and we reiterate our 
submission at 2.1.1 above  that  the  Host  expressed  her  criticism   
and  frustration against  the Portfolio Committee whilst the 
Complainant  was still on air and thus the Complainant  had a le 
opportunity to  respond  to  such criticism.  It is our respectful view 
that the utterances by the Host after the discussion were an 
expression of personal opinion based on the discussions that 
ensued earlier. The Tribunal has on many occasions expressed that 
hosts of talk show programmes are entitled to express their personal 
views, and we submit that in this instance, the Host was expressing 
her view on the Complainant in his capacity as Chairperson of the 
Portfolio Committee. 

 
2.1.2.2  We therefor submit  that  the  Complainant  was afforded an 

opportunity to respond  to  the  criticism   during  the  discussion  and  
thus  the  broadcaster cannot be found  to have contravened clause 
13(2) of the Code. 

 
2.2  Clause 15 (1) of the Code 
 

2.2.1  Clause 15(1) of the Code provides: 
 

“Broadcasting service licensees must exercise exceptional care and 
consideration in matters involving the privacy, dignity and reputation of 
individuals, bearing in mind that the said rights may be overridden by a 
legitimate public interest." 

 
2.2.2  The test as to what constitutes impairment of dignity was clearly set out by the 

Appellate Division in Delange v Cost2.  The court laid out the test as made up 
of two elements firstly the plaintiff's self-esteem must actually be impaired (the 
subjective test); and secondly whether a person of ordinary sensibilities would 
have regarded the conduct as offensive (the objective test). 

 
2.2.3  The abovementioned two-pronged test was subsequently affirmed by the 

Constitutional Court in Khumalo v Holomisa3 where the court held that: 
 

"The value of human  dignity in our Constitution is not only concerned with an 
individual's sense of self-worth, but constitutes an affirmation  of the worth of 
human beings shared by all people as well as the individual reputation of each 
person built on his or her own individual achievements.  The value of human 
dignity in our Constitution therefore values both the personal sense of 

                                                 
1 See Roy Fisher vs 567 Cape Talk BCCSA Case No: 02/2005 
2 1989 (2) SA 857 A 
3 2002 (5) SA 401(CC) at para 27 
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selfworth as well as the public's estimation or the worth or value of an 
individual [Underlining own emphasis]". 

 
2.2.4  In deciding  whether or not  the  statement in question  has in fact impaired the 

Complainant's dignity, we submit  that  the law requires  the Tribunal  to not 
only look at it subjectively  from  the  Complainant's perspective  but  to also 
look at it objectively. Indeed, this is clearly set out by the Supreme Court of 
Appeal in Delange v Costa4 where it states that: 

 
"In determining whether or not the act complained of is wrongful the Court 
applies the criterion of reasonableness the "algemene redelikheidsmaatstaf" 
(Marais v Richard en 'n Ander 1981 {1} SA 1157 (A) at 1168C}. This is an 
objective test.  It requires the conduct complained of to be tested against the 
prevailing norms of society (ie the current values and thinking of the 
community) in order to determine whether such conduct can be classified as 
wrongful. To address the words to another which might wound his self-esteem 
but which are not, objectively determined, insulting (and therefore wrongful) 
cannot give rise to an action tor injuria. (Walker v Van Wezel (supra) at 68.)" 
5[Underlining own emphasis] 

 
2.2.5  In the matter at hand, it is clear that the subjective criterion has been met. The 

Complainant feels that his dignity has been impaired by the comments of the 
Hosts. We will therefore go on to look at the objective criterion. 

 
2.2.6  The objective standard requires the application of the "reasonable person" test 

which is based on an ordinary person with ordinary sensitivities. The law 
considers a variety of factors in determining whether a person has acted as 
the hypothetical reasonable person would have acted in a similar situation. 
These factors include the knowledge, experience, and the circumstances 
surrounding the person's actions. Conduct must be judged in light of a 
person's actual knowledge and observations, because the reasonable person 
always takes this into account. The Supreme Court of Appeals has had 
occasion in a number of cases before it to deal with the test.  When dealing 
with the test of a reasonable man, the SCA in Mohamed Adnaan Batchelor vs 
Shaik Hoosain Gabiet6 when dealing with the issue of a reasonable lessor 
held that: 

 
"the test  of 'reasonably  requires'  is a relative one.  It is premised on the 
requirements of a reasonable man in the lessor's position and there will very 
seldom be an exact similarity of requirements between different lessors. It is/ 
therefore/ impossible to postulate an a priori or immutable test of what 
'reasonably requires' means.  The standard will differ from lessor to lessor/ 
from locality to locality/ and from time to time" [underlining own emphasis]. 

 
2.2.7   It  is  our  respectful   submission  that  while  the  view  on  whether   or  not  

the statements in question  impaired the  dignity  of the Complainant  will differ  
from listener  to listener- the case at hand requires  the reaction  of a 
reasonable 702 listener.  We  have  in  a number  of  cases before  the  
Tribunal  described  a 702 listener- a 702 listener is driven by purpose, open 
minded, worldly, in touch with what  is happening  around  him/her, open to 
new thinking, looks at all sides of a story   and  therefore  is  not  easily  
influenced.  We  therefore  submit   that   a reasonable  702 listener, would  

                                                 
4 1989 (2) SA 857 A 
5 Mervyn Dendy and University of the Witwatersrand, Neil Garrod and Andrew  St Quintin Skeen Supreme 
6 Case number 125/2000 [reportable] at para 13 
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have listened to the entire  discussion and in the context  of what the 
Complainant  had expressed in the discussion, and in light of that  context  
would  have not  found  the  comments  offensive.  Furthermore, a reasonable  
702 listener  would  be aware that  a public official  is subject to more scrutiny  
than  an ordinary  member   of the  public  and as thus  should  be more 
tolerant to criticism levelled against him. 

 
2.2.8   It is 702's respectful  submission  that  while  the  Complainant's  self-esteem  

may have been subjectively  impaired, looking at the complaint objectively  
and taking into  account the context  in which  the comments  were made, a 
reasonable  702 listener  would  have not  considered the  comments  as 
having  impaired  on the dignity  of the  Complainant.  In this regard, it  is our  
respectful submission  that there  has been no contravention of clause 15(1) of 
the Code. 

 
2.3 Having regard to our detailed response above, we therefore submit  that the 

broadcaster has not contravened clause 13 and 15 (1) of the Code.” 

 

 

EVALUATION 

 

[4] This complaint was set down for a hearing to determine if the Respondent’s statements 

were in violation of Clauses 12(2), 13 and 15(1) of the Code. 

 

[5] Clause 13 (1) of the Code provides that: 

 

In presenting a programme in which a controversial issue of public importance is 

discussed, a broadcaster must make reasonable efforts to fairly present opposing points of 

view either in the same programme or in a subsequent programme forming  part of the  

same  series  of  programmes  presented  within  reasonable period of time  of the  original 

broadcast  and within substantially  the same  time slot. 

 

Clause 13 (2) of the Code provides: 

 

A person whose views are to be criticised in a broadcasting programme on a controversial 

issue of public importance must be given the right of reply to such criticism on the same 

programme.  If this is impracticable, reasonable opportunity to respond to the programme 

should be provided where appropriate, for example in a right to reply programme or in a 

pre-arranged discussion programme with the prior consent of the person concerned." 
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Clause 13(1) and clause 13(2) both require that the Complainant’s viewpoints be taken into 

account. In other words, the Complainant must be given an opportunity to state his views.  

In the interview the Complainant was asked a number of questions and was given ample 

opportunity to state his point of view. While Ms. Brown’s statement was made at the end 

of the interview, it was her opinion on what had been discussed throughout the interview. 

The interview covered issues of public importance and each party was given an 

opportunity to speak; thus there was no violation of Clause 13(1) and since the 

Complainant was given a right of reply throughout the interview, there was no violation of 

Clause 13(2). 

 

[6]   Clause 15(1) of the Code provides that: 

 

Broadcasting service licensees must exercise exceptional care and consideration in 

matters involving the privacy, dignity and reputation of individuals, bearing in mind that 

the said rights may be overridden by a legitimate public interest." 

 

The Constitutional Court in Khumalo v Holomisa7 held that the value of human dignity in 

our Constitution “values both the personal sense of selfworth as well as the public's 

estimation or the worth or value of an individual”. Thus while the Complainant may have 

been subjectively hurt by Ms. Browns statements, to determine whether there has been a 

violation of the Complainant’s dignity we also need to determine whether a reasonable 

person in society would construe the facts the same.  

 

In Mohamed Adnaan Batchelor vs Shaik Hoosain Gabiet8 the SCA held that the test for 

reasonableness is a relative one. To determine the objective test we need to consider how a 

reasonable 702 listener would construe the facts. A reasonable 702 listener would have 

listened to the entire interview and made an opinion based on the entire interview rather 

than on Ms. Browns final statement. A reasonable 702 listener would have construed the 

interview in light of the entire interview. There is thus no violation of the Complainant’s 

dignity. Even if there was a violation of the Complainant’s dignity, there is a public interest 

in the statement. While the Complainant may have been hurt by Ms. Brown’s statements, 

there was a legitimate public interest in the broadcast. The discussion on the 

                                                 
7 2002 (5) SA 401(CC) at para 27 
8 Case number 125/2000 [reportable] at para 13 
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recommendation of an alleged fraudster as Chairperson of ICASA by the Portfolio 

Committee is of significant concern to the public at large. A reasonable 702 listener would 

take the comments into account in light of the interview. The right to freedom of 

expression is important in protecting democracy and search for the truth, especially in light 

of issues of significant public interest. To curtail such discussions or statements would 

unreasonably limit the right to freedom of expression. Thus, while the Complainant may 

have been subjectively hurt by Ms. Brown’s statements, the interview was of significant 

public interest and the right to dignity of the Complainant was overridden by this. Thus 

there was no violation of Clause 15(1).  

 

[7] Clause 12 (2) provides that 

 

Comment must be an honest expression of opinion and must be presented in such manner 

that it appears clearly to be comment, and must be made on facts truly stated or fairly 

indicated and referred to. 

 

 The final statements were personal comments made by Ms. Brown. She indicated 

specifically the words “in my view” which shows that it was her personal comments. The 

comments were based on facts.  In the final statement Ms. Brown referred to comments 

made by the Complainant where he blamed society for the recommendation. This was 

heard clearly in the interview.  There was thus no violation of Clause 12(2) as they were 

Ms. Brown’s personal comments based on facts stated by the Complainant in the interview. 

 

[8] In conclusion, it is clear that not one of the clauses relied upon by the Complainant, namely 

Clauses 12(2) and 15(1) of the Code was violated and neither was Clause 13, referred to by 

the Registrar. 

 

In the result there is no contravention of the Code and the complaint is therefore not 

upheld. 
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DR MOHAMED ALLI CHICKTAY 

BCCSA COMMISSIONER 

 

Chairperson Viljoen and Commissioner Fakude concurred in the above judgment. 

 

 

 


