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   CASE NUMBER:  21/2018 

 

DATE OF HEARING: 8 OCTOBER 2018 

JUDGMENT RELEASE DATE: 24 OCTOBER 2018 

 

 

GREYLING           COMPLAINANT 

 

vs 

 

702              RESPONDENT 

 

TRIBUNAL:  PROF S LÖTTER (DEPUTY CHAIRPERSON) 

   DR L VENTER 

DR MA CHICKTAY 

MS N FAKUDE 

        

FOR THE COMPLAINANT: Mr Greyling was invited but was unable to attend.  

  

FOR THE RESPONDENT: Mr Tebogo Mokoena, Regulatory Affairs Officer, Primedia 

Broadcasting.  

 

Complaint that when a caller phoned in to express his view about the land question (currently an 

issue of public importance), the presenter reacted very emotional, interrupted the caller 

continuously and ended the call without affording him the opportunity to explain his statement.  

The call was cut after a few minutes, but the presenter continued to discuss and insult the caller 

for an hour afterwards without giving him a right of reply.  Tribunal held that the complainant 

should have been afforded an opportunity to defend himself, that the show lacked balance and 

that the remarks of the presenter impaired the dignity of the complainant – Greyling vs Radio 

702, Case No: 21/2018.            

 ________________________________________________________________________________  
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SUMMARY  

Complaint that when a caller phoned in to express his view about the land question 

(currently an issue of public importance), the presenter reacted very emotional, 

interrupted the caller continuously and ended the call without affording him the 

opportunity to explain his statement.  The presenter ended the call after a few minutes, but 

continued to discuss and insult the caller for an hour afterwards without giving him a right 

of reply.  Tribunal held that the complainant should have been afforded an opportunity to 

defend himself, that the show lacked balance and that the remarks of the presenter 

impaired the dignity of the complainant.  

_________________________________________________________________________________ 

 

JUDGMENT 

 

DR. LINDA VENTER 

  

[1] This is a complaint against Radio 702, owned by Primedia Broadcasting. The complaint 

relates to a discussion during the Late Night Talk Show, hosted by the presenter, Aubrey 

Masango, which was broadcast on 6 August 2018 on Radio 702.  

 

[2]  The complaint reads as follows:   

“I thank you for the time you are taking to consider my complaint and deeply appreciate it. 
 
This morning I phoned in to the 702 radio talk show to participate in a discussion. The host of the 
talk show was Mr Aubrey Masango. The exact time was 3:11 am on the 6 of August 2018.  
 
I was commenting on a previous discussion that Mr Aubrey Masango had with a previous caller 
on the topic of land expropriation without compensation, where it was implicated that all white 
land owners are land thieves. My exact words I can't remember in chronological order but it 
followed like this. I said that I don't understand why all the white people in South Africa are called 
land thieves as there were various means of how whites got to own land in South Africa.   If we 
look at the past history, land was acquired by means of occupying land that were not at the time 
in habited, as well as conquest and by negotiating with various tribe Chiefs and buying land from 
them. I then said if it is to be said that this means of obtaining land calculates to stealing it, then 
the same could be said about the Bantu tribes in the Southern part of Africa.  As we all know, it is 
a historical fact that the land was occupied by the Khoisan indigenous people who were also 
displaced by the Bantu people as they moved down and immigrated to the southern part of Africa. 
I then asked Mr Masango his opinion on the matter, and he agreed with me and said that this is a 
topic not discussed, but that it is true, and he added the Mofokane Wars. He then added however 
that there is a difference, as the white people came with boats and colonized South Africa, 
implicating that the black Conquest and the white Conquest cannot be seen in the same light. I 
then said to him that the difference between Europe and Africa is just the name given to the 
continents, and if it was not for the Suez Canal, a person could walk from Africa 2 any place in 
Europe and vice versa.  Up to this point, I was not offended by Mr Masango's comments and the 
way he handled our discussion. People have the right to their own opinion and the right to differ 
on a respectful manner. I then added and said to him that it is a known fact that the Khoisan was 
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isolated from the rest of the human genepool approximately 100 000 years ago.   I also said that 
it is a geological fact that the Europeans only departed from Africa between 40 000 and 70 000 
years ago. This means Europeans was separated from the Khoisan at the same time 
approximately 100 000 years ago as the Bantu people, and that one therefore could argue that 
the Europeans are closer related to the Bantu people than the Bantu people are related to the 
Khoisan people. This is where he started to be insulting.   Mr Masango said that, that is rubbish 
and that I am implicating that the Khoisan people are less African.  I then replied and categorically 
stated to him that, that is not what I'm saying, the Khoisan people are hundred percent African. 
Shortly after that he disconnected me from the conversation. 
 
However, it didn't stop there.  He continued to discuss me and he twisted my words, saying that I 
said that the Khoisan are lesser Africans.  He continued through the rest of his show until 4 
o'clock between his other discussions to belittle and to insult me.  He called me a liar and then 
later said that I said the Khoisan are lesser Africans, which I did not say at all. I tried to contact 
him to correct his false statements about me. I also sent him WhatsApp's stating that I am going 
to take him to the broadcasting complaints commission. Only one of these WhatsApp's he read 
over the air and the rest of the WhatsApp's that I sent him, he read, but not over the air. I know 
this as he has commented over the air that I have sent him messages, and he continued insulting 
me and adding things I never said. In these messages, I challenged him to debate me that I could 
defend myself and correct the misinterpretations and false accusations he made over the air 
about me. His show ended at 4 o'clock, but it didn't stop there. 
 
After the news, the new host Me. Karabo Kgolang continued. She read a message over the air of 
someone saying that Mr. Masango must take it easy on his way home. She then added that she 
spoke to him and that he said that I, Pieter from Pretoria said that the Koisan is closer related to 
the Europeans than to the Bantu people . This of course is a lie, as anyone would know that 
heard the discussion between me and Mr Masango. However, new people that tuned into the 
show, would not know this. They would believe the lies and misrepresentations Mr. Masango and 
Me. Karabo Kagolang made about me. 
 
It is difficult to put into words the frustration, hurt and belittling I felt during this unfair, humiliating 
discussion about me. Especially when I did not get the opportunity to defend myself. All the 
statements I made about the Khoisan I can backup with credible scientific and archaeological 
sources. I believe that these comments were not fair, not impartial and definitely not objective. 
 
The only way to fully understand what took place from 3:11 until approx 4:20 this morning, is to 
listen to the actual conversations. As I have stated that so many things were said, it's impossible 
to recall all of it in chronological order.  It is disgusting that a radio representative would take so 
much time on air to humiliate another person, and lying in the process. 
 
I urge you to please thoroughly investigate this matter, and once again thank you for your time 
and patience.” 
 
 

[3]  The broadcaster’s response reads as follows: 

“The complaint relates to the open line segment of the Late Night Talk Show and on this 
particular day a variety of topics were discussed on the show. The complainant called in to 
express his view on the issue of land. At first the host agreed with him on the issue of land theft 
and conquests and even went as far as to say that some African tribes conquered others and 
took their land and he made the example of the Mfecane. However, the complainant veered off 
the topic of land and ventured into the topic of identity of the African people more specifically the 
Khoi and the San. The host took offence to the assertion that certain Africans are more closely 
associated with Europeans than other Africans. The host made it clear that he disagreed with this 
view and Africans are African and we cannot say that certain Africans are less African than 
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others. It is no doubt that the presenter felt strongly about the complainant’s views and frankly he 
was very upset by the complainant’s comments. 
  
Our approach to talk radio is to have talk show hosts with views and opinions on a variety of 
issues. The hosts are encouraged to share their views and opinions with listeners and callers 
while engaging with them. While talk show hosts have strong views and opinions, 702’s 
commitment has always being to open the minds of its listeners through reflecting on a broad 
range of views, including those of callers. The presenter in this instance is no exception. The 
presenter adopts a robust style of engagement and discussion, this approach allows him to share 
his views and opinions on a range of topics including those introduced by callers on the open line. 
The BCCSA would appreciate that the question of land and the identity of the African people is a 
very sensitive topic and once you comment on it you should be prepared to face some criticism 
from the host and public in general. 
  
The complainant should have foreseen that his views could open him up for criticism, particularly 
now when South Africa is going through a transition and the question of land and identity of the 
African people is at the forefront of discussions. Having such controversial views would attract 
backlash not only from the host but listeners of the show as well. 
  
Clause 15 (1) of the Code 
Clause 15(1) of the Code provides: 
“Broadcasting service licensees must exercise exceptional care and consideration in matters 
involving the privacy, dignity and reputation of individuals, bearing in mind that the said rights may 
be overridden by a legitimate public interest.” 
  
We are of the firm view that context is of paramount importance when judging speech, which is 
why we gave context to the matter at hand in the preceding paragraphs. The test as to what 
constitutes impairment of dignity was clearly set out by the Appellate Division in Delange v 
Cost[1].  The court laid out the test as made up of two elements firstly the plaintiff’s self-esteem 
must actually be impaired (the subjective test); and secondly whether a person of ordinary 
sensibilities would have regarded the conduct as offensive (the objective test). 
  
The abovementioned two-pronged test was subsequently affirmed by the Constitutional Court in 
Khumalo v Holomisa[2] where the court held that: 
 
“The value of human dignity in our Constitution is not only concerned with an individual’s sense of 
self-worth, but constitutes an affirmation of the worth of human beings shared by all people as 
well as the individual reputation of each person built on his or her own individual 
achievements.  The value of human dignity in our Constitution therefore values both the personal 
sense of self-worth as well as the public’s estimation of the worth or value of an 
individual [Underlining own emphasis]”. 
  
In deciding whether or not the host’s reaction to the complainant’s views has in fact impaired the 
complainant’s dignity, we submit that the law requires the BCCSA to not only look at it 
subjectively from the complainant’s perspective but to also look at it objectively.  Indeed this is 
clearly set out by the Supreme Court of Appeal in Delange v Costa[3] where it states that: 
  
“In determining whether or not the act complained of is wrongful the Court applies the criterion of 
reasonableness – the “algemene redelikheidsmaatstaf” (Marais v Richard en ‘n Ander 1981 (1) 
SA 1157 (A) at 1168C). This is an objective test. It requires the conduct complained of to be 
tested against the prevailing norms of society (ie the current values and thinking of the 
community) in order to determine whether such conduct can be classified as wrongful. To 
address the words to another which might wound his self-esteem but which are not, objectively 
determined, insulting (and therefore wrongful) cannot give rise to an action for injuria. (Walker v 
Van Wezel (supra) at 68.)” [4][Underlining own emphasis] 
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The objective standard requires the application of the “reasonable person” test which is based on 
an ordinary person with ordinary sensitivities. The law considers a variety of factors in 
determining whether a person has acted as the hypothetical reasonable person would have acted 
in a similar situation. These factors include the knowledge, experience, and the circumstances 
surrounding the person's actions. Conduct must be judged in light of a person's actual knowledge 
and observations, because the reasonable person always takes this into account. The Supreme 
Court of Appeals has had occasion in a number of cases before it to deal with the test. When 
dealing with the test of a reasonable man, the SCA in Mohamed Adnaan Batchelor vs Shaik 
Hoosain Gabiet[5] when dealing with the issue of a reasonable lessor held that: 
  
“the test of 'reasonably requires' is a relative one. It is premised on the requirements of a 
reasonable man in the lessor's position and there will very seldom be an exact similarity of 
requirements between different lessors. It is, therefore, impossible to postulate an a priori or 
immutable test of what 'reasonably requires' means. The standard will differ from lessor to lessor, 
from locality to locality, and from time to time” [underlining own emphasis].  
  
It is our respectful submission that while the view on whether or not the host’s reaction impaired 
the dignity of the complainant will differ from listener to listener - the case at hand requires the 
reaction of a reasonable 702 listener. We have in a number of cases before the BCCSA 
described a 702 listener – a 702 listener is driven by purpose, open minded, worldly, in touch with 
what is happening around him/her, open to new thinking, looks at all sides of a story and 
therefore is not easily influenced. We therefore submit that a reasonable 702 listener, would have 
looked at the host’s reaction in context and in light of that context would have not found the 
reaction offensive. 
  
It is 702’s respectful submission that while the complainant’s self-esteem may have been 
subjectively impaired, looking at the complaint objectively and taking into account the context in 
which the statement was made, a reasonable 702 listener would have not considered the 
statement by the reaction by the host as having impaired on the dignity of the complainant. In this 
regard, it is our respectful submission that there has been no contravention of clause 15(1) of the 
Code.” 

  

 [4]  Mr Greyling replied as follows (shortened because of repetition):  

“I do not accept 702's response, and will give my reasoning in full. 
 
The statement that 702 made in their response when they said "However, the complainant 
veered off the topic of land and ventured into the topic of identity of the African people, more 
specifically the Khoi and the San" is misleading. 
 
Here are my reasons for saying this: 
# The land debate in South Africa is based on the very identity of various ethnic groups. It's 
inseparable from each other. Everyone knows that the Khoi and San were the first inhabitants of 
this land and if there's anyone that has it a claim on it, it is the Khoi San people. 702 Is well-aware 
of this as they debate this topic frequently. 
 
# If this so-called, veering off the topic by discussing another ethnic group’s identity is somehow 
forbidden or unacceptable then Mr. Masango made himself guilty of this before I did, when he 
used the term "the white colonialists". That is identifying white people as colonialists.  I quote Mr 
Masango: 
"I think though that the question around colonialism and the effect of colonialism is one that is 
usually centred around the fact that here were people that weren't part of the continent that took 
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land because of their superiority in Arms or in military prowess. They were superior than those 
people." 
 
What is the statement other than going into their identity and also identifying the difference 
between them and the other ethnic groups? Or maybe 702 believes that some people have the 
right to debate these issues and other people don't. Now that would be in conflict with South 
Africa's Constitution. We all are equal and we all have the same rights. 
 
# In my discussion with Mr Masango, I discussed three ethnic groups, namely White people, 
Bantu people and the Khoisan people. In the 702 statement "venturing into the topic of African 
people" one could see the statement as meaning one of two things. (1) They acknowledge white 
people, Bantu people and the Khoisan people are all Africans and by the way that's my point of 
view. However, I don't believe this is what they meant by this statement. (2) Or 702 believes that 
White people is not to be considered in this debate. 
 
I will quote the rest of the conversation l had with Mr. Masango word by word, so that there could 
be absolute clarity as to what was actually said in context. 
 
A3. Mr Greyling: "Just for interests sake you know.. the Khoisan through DNA testing has 
revealed that they've been isolated.. well the most isolated and oldest human genome still 
remains in them. What is interesting is that they say that the Khoisan, as they were referred to in 
those days as the Bushmen, but the Khoisan and those people they were isolated approximately 
between 200 000 and 100000 years ago. And....." 
 
A4. Mr Masango: "What does that mean, isolated?" 
 
A5. Mr Greyling: "In their genes they were.., in other words, there weren't any contact between 
them and the rest of all the humans on earth for at least,.. well at least they say, definitely for a 
100 000 years." 
 
A6. Mr Masango: "And the point of that being what?" 
 
A7. Mr Greyling: "No because I listened to the rhetoric that says… you know the colonizers they 
came by boat to Africa...but you know Africa is part of Europe. Except for......" 
(Here Mr Masango interrupts me again whilst I was in the process of explaining what I mean.) 
 
A8. Mr Masango: "Africa is part of Europe?" 
 
A9. Mr Greyling: "If you listen to me I will explain it to you.  Except for humans calling it Africa and 
calling it Europe you could have walked, before the Suez Canal, straight from Africa right up to 
any place in Europe." 
 
(Once again Mr Masango interrupts me) 
 
A10. Mr Masango: "Oh well then any part of the world is part of any other part, of course." 
 
NB: (it is very important to listen what I actually said in the following point as it is here that 
Mr Masango is clearly offended.) 
 
A11. Mr Greyling: "Well at least if you could walk there... but the point I want to make between 
the Bushmen and the Bantu, the European is closer split .. (here Mr Masango starts laughing and 
I believe that he assumed I said "closer split from the Bushmen" and by laughing he didn't 
actually hear what I said)....from the Bantu than what they were split from the Khoi San and that's 
just a fact. I mean...." 
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(Because Mr Masango started laughing in a disrespectful manner it prompted me to include and 
that's is just a fact. Now here while I'm speaking Mr Masango speaks over me so that you can 
just hear my voice in the background but you can't make out what I'm saying) 
 
A12. Mr Masango: "Alright alright Peter, Um, ya, it's absolute nonsense what you've said just 
now, absolutely nonsense, and here's the thing." 
 
(I did not expect this type of response and I was deeply offended. I know that what I said is 
factual. Based on an in-depth study I made on this subject and that the information I used from 
reliable sources is freely available to any member of the public that want to research it. I do not 
speak on subjects that is unfamiliar to me. This is why I replied with the following.) 
 
A13. Mr Greyling: "You can go and Google it ....." (of course the Internet is filled with unreliable 
sources as well, it goes without saying, that is why you have to do research on sources that can 
be trusted. Check and re-check. Do cross-referencing, etc. Don't just take information on face 
value. This will put you in an enlightened position where you can determine if someone is 
speaking absolute nonsense or not. I should think that this is the way that open-minded, free 
thinking, balanced individuals, that's in touch with the world, think. Once again, while I'm still 
trying to explain, Mr Masango talks over me and again you can hear my voice in the background 
but you can't make out what I'm saying.) 
 
A14. Mr Masango: "Ja, of course I can go Google it." 
 
A15. Mr Greyling: "Why do you want to kill my conversation when I want to give you the facts? 
...... " 
(Still Mr Masango did not afford me the time to clarify myself.  He just speaks over me that no one 
can hear what I'm saying. One would have expected him to give factual information at this point 
of the conversation, to confirm why he says I am speaking absolute nonsense. But that's not what 
he did. Instead, he puts words in my mouth.) 
 
A16. Mr Masango: "Because it's nonsense.  This is what you're trying to say to me, this is what 
you're trying to say to me, you trying to say to me that the Bushmen are less African than the 
other Africans." 
 
(Here I think it proves that Mr Masango did not hear what I said in Point A 11. If he did, it would 
just make more sense if he said something like "you are trying to say the Bantu people are 
somehow less African than the other Africans." In his comments about me after our conversation 
this becomes absolutely clear. However, any way you look at this, it is a ridiculous assumption to 
make and by no means can it be derived from anything I said up to this point.  I will handle this 
point in full at a later stage in my reasoning.) 
 
A17. Mr Greyling: "That's not what I'm trying to say. That’s your...." (here I clearly state that I'm 
not saying the Khoisan are somehow less African and I wanted to say, that's what you're saying. 
Once again he just speaks over me) 
 
A18 Mr Masango: "What are you trying to say to me?" 
 
A19. Mr Greyling: "I'm trying to say to you that the Bushmen were split from the rest of all the 
humans on earth and this is just a fact. Anybody listening to your show please go Google this and 
see if I'm speaking absolute nonsense..."  
 
(If there were any uncertainty as to what I meant by using the word "split" it is clearly clarified 
here. While I'm still in the process of explaining to Mr.Masango what I'm trying to say, he once 
again just speaks over me and you can hear my voice in the background but you can't hear what 
I'm saying) 
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A20. Mr Masango: "Ja, you are talking nonsense." 
 
A21.  (Only from this point you can actually hear what I'm saying)  
 
Mr Greyling: “....and the white people left Africa, well they say between 70 and 40 thousand years 
ago. That's when they actually left Africa." 
 
(I am still speaking and again you can hear my voice in the background but you can't hear what 
I'm saying.)  
 
A22. Mr Masango: "Alright Pieter let's leave, let's leave it here. No no no, I can tell you to go 
Google all sorts of other stuff."  (At this point I knew that he was going to cut me of) 
 
A23. Mr Greyling: "Then go Google Genome pool of the human race." (At this point I was 
disconnected.)  
 
(Mr Masango says that I'm trying to say that the Bushmen are less African than the other 
Africans. 
 
I am not trying to say that the Khoisan people are less African. 
 
I am trying to say that the Bushmen were split from the rest of all humanity on Earth. (If there was 
any doubt as to what I mean by using the words "split", it's clearly clarified in this point.) 
 
White people (Europeans) only left Africa between 70 and 40 000 years ago.) 
 
Complaint  
 
Clause 13 of the code: Controversial issues of public importance. 
Mr Masango made it practically impossible for me to state my point of view in our discussion as 
can be clearly seen from A17 to A23. He impaired my response so severely that he himself did 
not hear what I said in point A11 and this can be clearly derived from his response in point A16. 
In his comments about me before he re-engaged with other listeners, he states the following and I 
quote Mr Masango -D9. "but don't come here and give us stories about they are more European 
or closer to European than other Africans."  He is clearly referring to the Khoi San people here. 
After our discussion, he not only criticized my point of view in our discussion, but adding things I 
never said and criticizing me on them. I never got the opportunity to respond to these allegations.   
# I phoned the studio numerous times but my calls were not answered. 
 
# I sent him a WhatsApp asking him to debate me on this issue so that I can defend myself but he 
did not respond. 
 
This is what I wanted to say and why I feel so deeply offended for being misrepresented in 
this manner. I add this to give balance and context as Mr Masango very thoroughly explain 
his point of view after our discussion: 
 
The Khoi and the San have the oldest human genome in the world. The Khoisan were split 
between 100 to 200 000 years ago from the rest of all humanity on Earth.  They were fully 
isolated for at least 100 000 years, proven by DNA sampling and testing. DNA tests is accepted 
as hard evidence in our courts and not speculation. The Bantu people were split from the 
Europeans much later approximately 70 to 40 000 years ago. Africa were not isolated by sea 
from Europe and people ventured there and back, as to be expected. All humans on earth 
originate from Africa with the same common ancestor. We know that the Khoisan people existed 
all over the southern parts of Africa which include Namibia, Angola, Botswana, Zimbabwe, 
Mozambique, South Africa, Etc. Nor the Bantu people or the European had any ancestral claim to 
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the Khoisan peoples land except if you want to go back 100 000 years and then they would have 
the same claim, as they shared a common ancestor at that stage. The Bantu Settlers expansion 
started approximately 2 000 years ago, they conquered and displaced the Khoisan people and 
drove them into small pockets, like for example the Kalahari and the most southern tip of Africa 
that is now known as the Cape province. When the Europeans arrived, they conquered and 
displaced the remaining part of the Khoisan people. The evil that was committed is exactly the 
same. Whether it was done by the Bantu people or the Europeans. To point out the somehow 
greater evil of Europeans coming by boat to Africa is misleading at best and ignoring the facts.  I 
add Mr Masango's exact words, and not just make a statement based on my emotions.  
 
Mr Masango: "I think though that the question around colonialism and the effect of colonialism is 
one that is usually centred around the fact that here were people that weren't part of the continent 
that took land because of their superiority in Arms or in military prowess. They were superior than 
those people." 
 
Now this statement clearly implies that the Europeans committed a greater evil. 
 
If you want to go back in history to tell the story, then tell it in full.  Don't just tell certain parts to fit 
your narrative. (This is the history of how land was acquired in the southern part of Africa. And I 
will quote my references. We are speaking about the time the Khoisan people were in isolation 
and how they came out of that isolation.  We are not speaking about the time that the Khoisan 
were already out of isolation and how they are related to us today. All the various ethnic groups in 
South Africa have a similar story to tell, in connection with their relation to the Khoisan people 
today, yes even the Afrikaners. But that is a different argument altogether. The Khoisan is an 
integral part of the land discussion as they were the original inhabitants.) 
 
This was followed by quotes from the work of anthropologists, geneticists and historians.  
 
Masango: Nonsense absolute nonsense absolute nonsense what kind of nonsense is being 
peddled by people that want to create the impression that the Khoi and the San, which is also an 
issue of contention the term, they are somehow not African like the other Africans (The Khoisan 
people is hundred percent African but there is a difference between them and the other African 
people, as I have explained.  This is common knowledge amongst most enlightened open-minded 
people.) 
 
Massango:  …it's nonsense absolute nonsense it's the kind of nonsense that's tried by certain 
people that want to separate Africans from other Africans.  Now the Khoi and San are somehow 
less African than the other Africans. (to suggest that I implied that they are less African is not 
reasonable (redelikheid) especially after I told Mr Masango that that is not what I mean. 
 
Masango: …don't come here and give us stories about they are more European or closer to 
European than other Africans. There is no truth in this statement. By no means can this be 
derived from what I said in our conversation. That is why I believe that Mr Masango did not hear 
what I said in our conversation as I have pointed out.) 
 
But don't come here and push your nonsense! It's absolute nonsense! No one must listen to that 
kind of hogwash. It's about time that people like Pieter begin to understand that you do not tell me 
who I am.!!.. I tell you who I am! You want to continue to tell me and the people of this continent 
who we are? You wanna do that? You tell me about Google, Google this!  Nonsense! Give me a 
break. 
 
(Up to this point it is 2 minutes and 52 seconds after my call ended) 
 
Yeah, this makes me so angry. That people think they can just come here and they say things 
that are motivated by their sophisticated form of hate. 
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D20. So, when people come on air and want to push a narrative that created this nonsense that 
we call the Disposition of the people of this continent, they get to understand it's not gonna be 
accepted! It is not gonna be accepted! It's absolute hogwash and it's not gonna be accepted! You 
don't come here and somehow want to give the impression that the so-called Khoi and the San 
people are somehow less African than the other Africans.  All the people of this continent from 
Cape to Cairo is Africans so anybody that's gonna come here and somehow want to give the 
impression that the Khoi and the San are somehow less African than other Africans or somehow I 
don't know closer to Europeans than other - very snake-like and serpentine. 
 
(Here he identifies my character as snake like) 
 
You wanna create the impression you....and you wanna push some nonsensical argument that 
the Koisan is not being fully African, that they were somehow separated and isolated. It's 
nonsense! It's nonsense! It's not gonna be accepted! !t's absolute nonsense! Ish it's nonsense! 
Not gonna accept it! Absolute nonsense! Come here with your nonsense! It's not gonna be 
accepted! (This is a very important point as Mr Masango denies categorically that the 
Khoisan were ever separated. A few minutes later however he acknowledges this.) 
 
Don't come here with your nonsense to say," "hey the Khoi and the San are somehow less 
African than the other people…” 
 
For more than 5 minutes Mr. Masango comments about me. So, 702 can make no argument to 
say that there weren't enough time to give me opportunity to express my point of view in a 
balanced manner.) 
 
This obsessive repetition of these words "absolute nonsense"; "Hogwash" indicates to me a 
person that have no ground to stand on in an argument. He keeps on speaking, but continuously 
repeating himself. In a mature debate, one would expect someone to put forth hard evidence why 
he so profoundly denounces the other person’s statements. Mr. Masango did not once put forth 
any evidence to support his point of view.  He uses the tactic of attacking my character while 
making vague claims to what I somehow implied. 
 
Complaint: Dignity 
 
Where it is in the public interest, and where material is based on truth, a broadcaster has a right 
– even a duty – to inform the public. (Chairman’s review, BCCSA, 1 July 2014 – 30 April 2015). 
 
Mr Masango reads a social media message: “This one says I must stop saying absolute 
nonsense. Ohoo, I could say other things". 
 
Mr Masango: "You see the fact of the matter is that we have relatives who are Basarwa Bagoto 
we have relatives who are that and for somebody to just come and dis-associate them to the rest 
of us it's an absolute insult, because it's a continuation of the divide and rule strategy.  It's a 
nonsensical story, every single ethnic group yeah.. every single ethnic group has a time that 
they've been in existence. There's no doubt of the fact that the Koi and San are some of the first 
peoples of the human race. There's no doubt in the world. Not just in Africa yeah, but suddenly 
now changed the story and make them more European than the rest of the Africans. 
 
(Totally unacceptable and cannot be derived from something I said in my conversation with Mr 
Masango.) 
 
….A sick mind. (He now identify  my character as a sick mind. ) 
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Somebody is going to say you must allow debate.  What people don't understand is that the 
nonsense that Pieter and his ilk is pushing, is exactly what stalled the very identity, culture and 
mentality if a whole people.  It's precisely because of that, that we constantly fighting each other.   
It’s because people like Pieter drop these seeds of discrepancy and then we have to turn around 
and we have to fight each other because of nonsensical nonsense of what Pieter is talking about.  
It's nonsense, it's nonsense.  I will not stand for it, it's nonsense. (Throughout this whole 
conversation there is no balance.  Here Mr. Masango admits that he didn't afford me time to 
debate him.  Once again, I point out that it is Mr. Masango denying the Khoi San people their 
individuality.   
 
Caller: Linda: "Pieter you must be ashamed of yourself and the people like you. Pieter, you 
should be ashamed of yourself. Look at these people today, you calling them the Khoi San.  You, 
you stole everything from them.  You stole even their language. Their own language".  (I do not 
know if something got lost in Linda's translation from her language to English, but I know what the 
listeners heard, and that is that the Afrikaans language is stolen from the Khoi San people.  If it is 
what she meant, then she clearly never heard what the original Khoi San languages sound like. 
When you consider that 702 has international listeners, can you imagine the confusion? Mr. 
Masango did not clarify this statement or even tried to add balance to it.   Mr.  Masango made 
himself guilty of allowing an unbalanced debate.) 
 
D48. Mr Masango: "Look, look the reason why we find ourselves where we are at the moment, 
the reason why there's so much anger and consternation and acrimony is because a people's 
whole identity was taken away from them by those that had the power to simply enact their 
notions their, wims because they had the power of the gun they could simply say ha, these 
people are this, ha, your name is no longer Aubrey, it's now whatever. Your name is no longer 
Sankelo we have just changed your name that's it, and a whole people's identity, how they 
understood themselves, how they understood God or the lack of God, was simply done away 
with, simply by a stroke of a pen because you had the power to do so, and you think you can 
continue to tell me that nonsense by telling me to Google nonsense.  
 
Another caller: "Please stop saying absolute nonsense" (again someone takes offence in the 
repeating of the words absolute nonsense) oh, believe me you'd rather have me say absolute 
nonsense, trust me heh heh heh eish…  
 
Another caller: "Please be safe when driving home Aubs, we do not want you to drive as upset as 
you are now.  
 
Masango: I won't drive upset, but you know what, Pieter got me, he got me good, he really got 
me good, yeah he really found and got me nice in the solar plexus, well good luck to you Pieter 
enjoy yourself.  
 
(And in response to another caller):  Yeah sure, look man, I should not have allowed Pieter to get 
to me like that.  You're absolutely completely correct. Yeah, he's an idiot, yeah, but I allowed him 
to get to me yeah. 
 
NB. D51. Mr Masango: do you know that the best lie is not a full-blown lie, yeah. It's not a full-
blown lie.  It's taking truth and facts and just twisting them just enough to sound authentic. If you 
are going to lie well... very, very well, ....you've got to know the truth and then you take that truth 
and then you twist it just a little bit there,.. there... here and there. Just so that those that might not 
be … with the truth, will say yeah, but what he said there is true. 
 
NB. D52. It's true that the Khoi and the San, whatever they are now called, were isolated for a 
very, very long time absolutely it's true yeah.  (Mr Masango categorically denied this and now he 
confirms it).  If you're using that message to somehow create the impression that they are less 
African than other Africans, that's the lie, so you take the truth and facts and you make them 
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service a lie.. That is brilliant lying, but that just shows how much of a brilliant liar you are, a liar all 
the same so and that is what we've had to endure. 
 
Pieter does not represent white people,  he just represents a small group of bigots,  yeah small 
group of people that are not interested in  taking us all forward, yeah ,yeah, but what somebody 
like that will do is that they will create the impression that that's how what people think, it's not, it's 
how he to think,  and well his friends here,  and that I suppose is the danger with that kind of 
thing, that you look at this and you listen to the smug nonsense that comes out of him and then 
you think white people.... no, no, it's just him and his cohorts, his little group of friends that think in 
that way, so let's not make it about white people. 
 
Addressing702's response point by point 
 
However, the complainant veered off the topic of land and ventured into the topic of identity of the 
African people more specifically the Khoi and the San.  
 
This statement by 702 is misleading.  
 
The host made it clear that he disagreed with this view and Africans are African and we cannot 
say that certain Africans are less African than others. 
I challenge 702 to point out the actual words I used in my conversation with Mr. Masango 
that could have suggested this.  
 
It is no doubt that the presenter felt strongly about the complainant’s views and frankly he was 
very upset by the complainant’s comments. 
 
Mr. Masango was upset because he couldn't prove me wrong, so he resorted to despicable 
tactics to humiliate me.  
 
While talk show hosts have strong views and opinions, 702’s commitment has always being to 
open the minds of its listeners through reflecting on a broad range of views, including those of 
callers.  
 
The views I gave were not my own, it was research facts, and even this was maliciously 
attacked. So, to state that 702's commitment has always been to open the minds of their 
listeners is false. 
 
The presenter in this instance is no exception. The presenter adopts a robust style of 
engagement and discussion, this approach allows him to share his views and opinions on a range 
of topics including those introduced by callers on the open line. 
 
Is it also 702 presenters’ way of robust debating by changing their view from the "Khoisan 
were not isolated" and then calling someone a liar for having the point of view that the 
Khoisan were isolated? Then in the next 10 minutes the presenter changes his mind to 
"the Khoisan were isolated" and then still calling that same person a liar? 
 
The BCCSA would appreciate that the question of land and the identity of the African people is a 
very sensitive topic, and once you comment on it you should be prepared to face some criticism 
from the host and public in general.  The complainant should have foreseen that his views could 
open him up for criticism, particularly now when South Africa is going through a transition and the 
question of land and identity of the African people is at the forefront of discussions. Having such 
controversial views would attract backlash not only from the host but listeners of the show as well. 
 
I got no problem with criticism. But criticize me on what I said. For example, when I say the 
European were closer split from the Bantu people than what they were split from the 
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Khoisan people, don't change it to the European were closer split from the Khoisan than 
from the Bantu people, and then insult me. Because then you make me look like a fool.  
Anyone that knows this subject will know this is not true when you are speaking of the 
time period that I was speaking of.  
 
Clause 15 (1) of the Code 
Clause 15(1) of the Code provides: 
“Broadcasting service licensees must exercise exceptional care and consideration in matters 
involving the privacy, dignity and reputation of individuals, bearing in mind that the said rights may 
be overridden by a legitimate public interest.” 
 
We are of the firm view that context is of paramount importance when judging speech, which is 
why we gave context to the matter at hand in the preceding paragraphs.  
 
It is also the reason why I went through this lengthy process of adding balance. 
 
The test as to what constitutes impairment of dignity was clearly set out by the Appellate Division 
in Delange v Cost[1].  The court laid out the test as made up of two elements firstly the plaintiff’s 
self-esteem must actually be impaired (the subjective test); and secondly whether a person of 
ordinary sensibilities would have regarded the conduct as offensive (the objective test). 
 
On the question whether my self-esteem was impaired or not, I think that the evidence in 
this complaint speak for itself. 
 
Let's look objectively at this. Let's assume you are a person of ordinary sensibilities and 
you listen to a conversation between two persons. The one person is telling a story of 
events that took place and the other person is listening. Now let's say you are familiar with 
these events, or if you are not, you have the opportunity to read up on it and let's assume 
you do read up on it. Now let's assume that the story the person told, turns out to be the 
truth and you know it. How would you feel if the other person that was listening to the 
story relentlessly, verbally attacks this person and says that he is a liar, a bigot, snake like 
and serpentine?  Also he does not afford the person he is  attacking  the opportunity to 
say anything further on this matter. Then this person that listened, twist the other person’s 
words and also says things that you know that person never said. Would you be 
offended? The fact of the matter is that my story is not exactly the same as people could 
not properly hear what I said, but those that did hear, and were familiar with this topic, I'm 
sure they would have been offended. Remember Mr. Masango selects what he wants to 
read. A few times he said I don't want to go there, so there is no way to determine how 
many people were offended.  Twice someone asked him to stop saying "absolute 
nonsense", and at least one person was definitely offended and said if you actually gave 
him a chance and listen what he said. 
 
E9. The abovementioned two-pronged test was subsequently affirmed by the Constitutional Court 
in Khumalo v Holomisa[2] where the court held that: 
 
“The value of human dignity in our Constitution is not only concerned with an individual’s sense of 
self-worth, but constitutes an affirmation of the worth of human beings shared by all people as 
well as the individual reputation of each person built on his or her own individual 
achievements.  The value of human dignity in our Constitution therefore values both the personal 
sense of self-worth as well as the public’s estimation of the worth or value of an 
individual [Underlining own emphasis]”. 
 
I would hope to believe that the courts would not allow that someone speaking the 
truth, would get ridiculed. 
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I'm pretty sure that the courts would not protect someone if he was lying about someone 
else.  
 
 I'm pretty sure if you want to comment about someone it must be based on truth. 
 
In deciding whether or not the host’s reaction to the complainant’s views has in fact impaired the 
complainant’s dignity, we submit that the law requires the BCCSA to not only look at it 
subjectively from the complainant’s perspective but to also look at it objectively.  Indeed this is 
clearly set out by the Supreme Court of Appeal in Delange v Costa[3] where it states that: 
 
 “In determining whether or not the act complained of is wrongful the Court applies the criterion of 
reasonableness – the “algemene redelikheidsmaatstaf” (Marais v Richard en ‘n Ander 1981 (1) 
SA 1157 (A) at 1168C). This is an objective test. It requires the conduct complained of to be 
tested against the prevailing norms of society (ie the current values and thinking of the 
community) in order to determine whether such conduct can be classified as wrongful. To 
address the words to another which might wound his self-esteem but which are not, objectively 
determined, insulting (and therefore wrongful) cannot give rise to an action for injuria. (Walker v 
Van Wezel (supra) at 68.)” [4][Underlining own emphasis] 
 
The objective standard requires the application of the “reasonable person” test which is based on 
an ordinary person with ordinary sensitivities. The law considers a variety of factors in 
determining whether a person has acted as the hypothetical reasonable person would have acted 
in a similar situation. These factors include the knowledge, experience, and the circumstances 
surrounding the person's actions. Conduct must be judged in light of a person's actual knowledge 
and observations, because the reasonable person always takes this into account. The Supreme 
Court of Appeals has had occasion in a number of cases before it to deal with the test. When 
dealing with the test of a reasonable man, the SCA in Mohamed Adnaan Batchelor vs Shaik 
Hoosain Gabiet[5] when dealing with the issue of a reasonable lessor held that: 
 
 “the test of 'reasonably requires' is a relative one. It is premised on the requirements of a 
reasonable man in the lessor's position and there will very seldom be an exact similarity of 
requirements between different lessors. It is, therefore, impossible to postulate an a priori or 
immutable test of what 'reasonably requires' means. The standard will differ from lessor to lessor, 
from locality to locality, and from time to time” [underlining own emphasis].  
 
It is our respectful submission that while the view on whether or not the host’s reaction impaired 
the dignity of the complainant will differ from listener to listener - the case at hand requires the 
reaction of a reasonable 702 listener. We have in a number of cases before the BCCSA 
described a 702 listener – a 702 listener is driven by purpose, open minded, worldly, in touch with 
what is happening around him/her, open to new thinking, looks at all sides of a story and 
therefore is not easily influenced. We therefore submit that a reasonable 702 listener, would have 
looked at the host’s reaction in context and in light of that context would have not found the 
reaction offensive. 
 
The type of listener 702 describes, would they accept any of the following: 
 
Someone twisting the facts to fit their own narrative? 
Someone lying to them? 
Someone that tells them what they should and shouldn't believe? 
Someone that decides what they should or shouldn't know? 
Someone attacking someone else for presenting facts that are reliable, but does not suit his 
narrative? 
Would they want new discoveries to be withheld from then? 
Do they like to listen to someone repeating the same phrases over and over again? 
Would they be offended if someone denies something and 10 minutes later acknowledges it? 



 

15 

 

 

It is 702’s respectful submission that while the complainant’s self-esteem may have been 
subjectively impaired, looking at the complaint objectively and taking into account the context in 
which the statement was made, a reasonable 702 listener would have not considered the 
statement by the reaction by the host as having impaired on the dignity of the complainant. In this 
regard, it is our respectful submission that there has been no contravention of clause 15(1) of the 
Code. 
 
Looking objectively at this statement, I absolutely don't believe it is truthful. I believe it is 
protecting 702 interest.” 
 
 

EVALUATION 
 
 

[5] The complainant (Greyling) could not attend the Tribunal hearing, but his arguments in 

writing were before us and we listened to the material in question.  Clauses 13 and 15 of 

the Code are relevant in this case.   The contents of any material complained of are never 

considered in isolation because the context that surrounds such material is crucial.  Thus, 

the discussion is considered within the context of the programme and also within the 

broader context of the current debate in South Africa about land reform and the existing 

sensitivities about the topic.  According to the website, the aim of the Late Night Talk 

Show is to give listeners an opportunity to call in and unpack the stories of the day.  

 

[6] Clause 13(1) provides as follows:          

 In presenting a programme in which a controversial issue of public importance is 
discussed, a broadcaster must make reasonable efforts to fairly present opposing points 
of view either in the same programme or in a subsequent programme forming part of the 
same series of programmes presented within reasonable period of time of the original 
broadcast and within substantially the same time slot.  

 
 

There can be no doubt that the land question is currently an issue of public importance 

and the subject of ongoing debate in South Africa.  When the complainant phoned in, he 

referred to the historic inhabitants of South Africa and mentioned the known fact that the 

Khoisan was isolated from the rest of the human genepool approximately 100 000 years 

ago.  He said all humans originated in Africa and that the White people (he refers to them 

as Europeans) left Africa and spread across the world between 40 000 and 70 000 years 

ago. He argued that this means that White people were separated from the Khoisan at the 

same time (approximately 100 000 years ago) as the Bantu people, and that one therefore 

could argue that the White people are closer related to the Bantu people than the Bantu 
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people are related to the Khoisan people. The presenter said this is rubbish and that the 

complainant is implicating that the Khoisan people are less African.  The complainant 

then clearly stated that he did not say that because the Khoisan people are 100% African. 

The presenter was very upset and reacted in a very emotional way, which was evident 

from his remarks: 

 

 Yeah, he's an idiot, yeah, but I allowed him to get to me yeah. Pieter got me, he 

got me good, he really got me good, yeah he really found and got me nice in the 

solar plexus… 

 (And in response to a caller):  Yeah sure, look man, I should not have allowed 

Pieter to get to me like that.  You're absolutely completely correct. Yeah, he's an 

idiot, yeah, but I allowed him to get to me, yeah…. 

During the following hour (mostly after the complainant’s call was disconnected), the 

presenter repeated 57 times that the complainant was talking utter nonsense (often adding 

that it was hogwash), without once making an effort to explain why he was of this 

opinion and thereby providing an opposing view. An opposing point of view would 

firstly entail an expression of disagreement; and secondly, an explanation of the reasons 

for that disagreement or critique.  The requirement of balance is of significance.  Since it 

was a phone-in programme, a further opportunity to create balance existed because 

phone-in programmes create a market place of ideas and balance between different 

viewpoints is often obtained in this manner. However, in this case, the one or two callers 

who did call in or send messages to the studio, did not provide any balance by providing 

an opposing point of view. When controversial issues of public importance are discussed 

on radio and television, broadcasters should strive to present both sides of a case and 

leave it to the listeners/viewers to decide for themselves which viewpoint they support. In 

fact, one person called in and said that the presenter must allow debate.   It is reasonable 

to expect that an experienced talk show host would avoid showing a lack of respect 

towards a caller (the complainant) and a lack of tolerance towards his views which did 

not correspond to his own. The members of the tribunal came to the conclusion that the 
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presenter did not make a reasonable effort to discuss the topic in a logical way and to 

present an opposing point of view.  

   

[7]          Clause 13(2) provides as follows: 
  

A person whose views are to be criticised in a broadcasting programme on a controversial 
issue of public importance must be given the right to reply to such criticism on the same 
programme. If this is impracticable, reasonable opportunity to respond to the programme 
should be provide where appropriate, for examples in a right to reply programme or in a pre-
arranged discussion programme with the prior consent of the person concerned.  
 

 

The right to reply is a crucial right in broadcasting law. One of the functions of the media 

is to inform audiences on a variety of opinions regarding important topics.  In the process 

of informing, it is important to bear in mind that in certain circumstances a right of reply 

must be afforded to a person whose view has been subjected to serious criticism, if this 

view entails a matter of public importance. Radio stations should therefore exercise 

diligence in attempting to reach a person subjected to serious criticism during the same 

programme because a full picture can only be achieved where the person whose view is 

criticised is also heard. This approach will promote the search for truth, which listeners 

are constitutionally entitled to.    In this case, the presenter continuously interrupted the 

complainant and did not afford him a reasonable opportunity to finish his statement or to 

explain what he meant (he was cut off before finishing his contribution).  The presenter 

also twisted the complainant’s words by dictating his own version (e.g. “… the Bushmen 

are less African than the other Africans”; “Don't come here and give us stories about 

they are more European or closer to Europeans than other Africans”; “You come here 

and you want to push the idea that they were separated from the rest of us, so they are 

less African and closer to Europe"). 

   

The complainant phoned the studio numerous times, but his calls were not answered.  He 

also sent a WhatsApp message, requesting the presenter to debate him on this issue, so 

that he could defend himself, but the presenter ignored him.    

  

In its response, the broadcaster states: “…the question of land and the identity of the 

African people is a very sensitive topic, and once you comment on it you should be 
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prepared to face some criticism from the host and public in general.”  The complainant 

clearly states that he has no objection to being criticised, as long as he is afforded an 

opportunity to reply and as long as the criticism is on something that he actually said and 

not on a twisted view. 

 

It should be noted that there was sufficient time to allow the complainant to explain what 

he meant and for the presenter to invite or state an opposing view instead of repeating 

over and over again that what the complainant said was nonsense and hogwash.    

[8] The presenter continued to discuss (and insult) the complainant for more than an hour 

after the latter’s call was cut off. 

 Clause 15(1) of the Code provides the following:  

Broadcasting service licensees must exercise exceptional care and consideration in 

matters involving the privacy, dignity and reputation of individuals, bearing in mind that 

the said rights may be overridden by a legitimate public interest. 

  The complainant motivates his complaint about dignity as follows:  He describes how he 

felt deeply offended when the presenter discredited his contribution, firstly by not 

affording him the opportunity to finish or explain his viewpoint; and secondly, by 

ridiculing him for statements that were based on fact.   He explained that by twisting his 

words, the presenter insulted him and made him look like a fool.  Referring to the 

discussion about him after his call was cut off, he writes: “It is difficult to put into words 

the frustration, hurt and belittling I felt during this unfair, humiliating discussion about 

me. Especially when I did not get the opportunity to defend myself. All the statements I 

made about the Khoisan, I can backup with credible scientific and archaeological 

sources. I believe that these comments were not fair, not impartial and definitely not 

objective”.    

[9] The test as to what constitutes impairment of dignity was clearly set out by the Appellate 

Division in Delange v Costa1. The court laid out the test as consisting of two elements: 

                                                           
1  1989 (2) SA 857 A  
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 The plaintiff’s self-esteem must actually be impaired - the subjective test. (We 

concluded that clearly this subjective test was fulfilled since the complainant 

describes how his self-esteem was impaired.)  

 

 Whether a person of ordinary sensibilities would have regarded the conduct as 

offensive (the objective test).   

The abovementioned two-pronged test was subsequently affirmed by the Constitutional 

Court in Khumalo v Holomisa2 where the court held that:  “The value of human dignity in 

our Constitution is not only concerned with an individual’s sense of self-worth, but 

constitutes an affirmation of the worth of human beings shared by all people as well as 

the individual reputation of each person built on his or her own individual 

achievements.  The value of human dignity in our Constitution therefore values both the 

personal sense of self-worth as well as the public’s estimation of the worth or value of 

an individual (my emphasis). 

Mr Mokoena (for the respondent) argued that the view on whether the host’s reaction 

impaired the dignity of the complainant will differ from listener to listener and that the 

case at hand requires the reaction of a reasonable 702-listener.  He described a 702-

listener as someone who is driven by purpose, who is open minded, worldly, in touch 

with what is happening around him/her, open to new thinking, looking at all sides of a 

story and therefore is not easily influenced.  Mr Mokoena was of the opinion that a 

reasonable 702-listener would have looked at the host’s reaction in context and in light of 

that context would not have found the reaction offensive.  

  

We are of the view that the listeners certainly did not get all sides of the story in this case 

since there were no opposing views. To say 57 times a caller’s statement is nonsense 

without stating a logical opposing view to the ‘offensive’ statement, was also not very 

                                                           
2 2002 (5) SA 401 (CC) at para 27 
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helpful to explain context. In fact, two 702-listeners requested the presenter to stop 

repeating the word nonsense over and over again.  It would have been acceptable for the 

presenter to discuss the topic in general, but the personal remarks and insults directed at 

the complainant are unacceptable in law. The presenter’s words and the tone in 

enunciating them were disrespectful, derisive and denigrating and were not helpful to 

provide more insight into the situation.  He inter alia said: 

 (Greyling is) motivated by a sophisticated form of hate. 

 Yeah, he's an idiot, yeah, but I allowed him to get to me, yeah…  

 It's about time that people like Pieter begin to understand that you do not tell me who 

I am! I tell you who I am! So, we had to endure it for millenniums, hundreds of years 

we had to take that kind of nonsense. 

 What people don't understand is that the nonsense that Pieter and his ilk is pushing, 

is exactly what stole the very identity, culture and mentality of a whole people.  It's 

precisely because of that, that we are constantly fighting each other.  It’s because 

people like Pieter drop these seeds of discrepancy and then we have to turn around 

and we have to fight each other because of the nonsensical nonsense of what Pieter is 

talking about.  

 Look, look the reason why we find ourselves where we are at the moment, the reason 

why there's so much anger and consternation and acrimony, is because a people's 

whole identity was taken away from them by those that had the power to simply enact 

their notions, their whims because they had the power of the gun they could simply 

say your name is no longer Aubrey, it's now whatever….. and you think you can 

continue to tell me that nonsense by telling me to Google nonsense. 

 You're using that message to somehow create the impression that they are less 

African than other Africans, that's the lie, so you take the truth and facts and you 

make them service a lie… That is brilliant lying, but that just shows how much of a 

brilliant liar you are!  

The objective test requires the conduct complained of to be tested against the prevailing 

norms of society (the current values and thinking of the community).  In our opinion, the 
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community, and even 702-listeners, would not approve of a national radio presenter 

calling a member of the audience snake-like and serpentine and that this person has a sick 

mind and that he represents a small group of bigots. Dignity allows people to feel 

respected, valued and connected with others around them.  In our view, people of 

ordinary sensibilities would have regarded the conduct of the presenter as harmful to the 

complainant’s dignity. 

[10] The Constitutional Court held that “the right to freedom of expression in our Constitution 

is neither paramount over other guaranteed rights nor limitless”.3   Freedom of expression 

lies on an equal level with other fundamental rights and must be weighed against all other 

competing fundamental rights. The media, because of their power, bear a particular 

constitutional responsibility to ensure that the vital right of freedom of expression is not 

used in a manner that improperly infringes on other constitutional rights. Freedom of 

expression does not include the right to violate the dignity, reputation or privacy of a 

person, unless it is lawful to do so. This kind of violation may only take place in 

circumstances where it is objectively reasonable for it to occur, according to 

Constitutional standards.  In our view, it was not reasonable in this case. 

 [11] After careful consideration of all the facts before us, we found that the broadcast in 

question was in contravention of Clauses 13 and 15(1) of the Free-to-Air Code and the 

complaint is therefore upheld. The broadcaster and complainant were requested to 

make submissions regarding sanction. 

 

[12] The complainant’s submission reads as follows (shortened): 

“I see this opportunity as correcting and not as punishing the broadcaster in question. I believe 
that if we could have a bit more tolerance towards each other we can make our country great 
again. The outcome of this enquiry gives me hope for the future.   
 
I would like Mr. Aubrey Masango to apologize to me over the air. I would like 702 to inform me 
when this will be done. From my side, I would see this matter as resolved when this is done.”    

                                                           
3 Independent Newspapers (Pty) Ltd v Minister for Intelligence Services: In Masetlha v President of the RSA 2008 (5) SA 31 (CC) 

per Moseneke DCJ. 
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[13] The respondent’s submission reads as follows: 

“We have noted the finding and we accept it. We have considered the matter and a possible 
sanction. We have addressed the finding with the presenter concerned and he is truly aware of 
his contravention in this regard and has also accepted the finding. We are of the view that he is 
remorseful of the manner in which this matter was handled on air. It is for this reason that 702 is 
willing to offer the complainant an on air apology.  
 
We would also like the BCCSA to note that the presenter no longer hosts this particular show and 
has moved to another slot. Therefore, the apology would be made personally by the presenter on-
air on the new slot or at a time to be determined by the BCCSA.” 

 

[14] We have taken into account that the broadcaster and presenter have conceded the 

contravention, but the fact remains that the broadcaster must, in law, accept 

 responsibility for what its presenters say on air.  Therefore, as sanction the broadcaster is 

 reprimanded and ordered to broadcast an apology by the presenter personally in the same 

timeslot and on the same programme that the contravention occurred.  The wording of the 

apology must be as follows: 

 
 The BCCSA held that during a discussion of a controversial issue of public importance in 

a call-in programme on 6 August 2018, I (Aubrey Masango) did not make a reasonable 

effort to discuss the topic in a logical way and to present an opposing point of view.   The 

complainant was not granted a right of reply when he was severely criticised long after 

his call was disconnected.   I apologise for the disrespectful and denigrating remarks I 

made which impaired the dignity of the complainant.  

 

The broadcaster shall without delay inform the BCCSA of the date and time the 

apology will be broadcast and shall send an audio extract thereof to the Registrar of 

the BCCSA. 

 

 

DR. LINDA VENTER 

BCCSA COMMISSIONER 

 

Deputy Chairperson Lötter, and Commissioners Chicktay and Fakude concurred with the 

judgment of Dr Venter.  


