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SUMMARY
The Appellant was granted leave to appeal against the finding of the Commissioner under
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adjudication number 20A/2019. The initial complaint was based on a news broadcast that
was aired on the 17th of April 2019 at 19:30. The broadcast consisted of an interview
between the Appellant and the Respondent where the Respondent was asked to address
some concerns regarding alleged racism. There were allegedly perceptions that the
Respondent is racist and that the Respondent’s unique communal structure, where only
Afrikaner people or those who identify themselves as Afrikaner can live. The interview was
colloquial, and the Respondent appeared to have been able to put forward its version. The
dispute however arose when the news reader, after the interview, made remarks where he
insisted that the Respondent is racist, and that Black people are only allowed in the
Afrikaner community as domestics. After considering all submissions from the Appellant
and the Respondent, the Appeal Tribunal has found that the Commissioner was justified in
her findings and the Appeal is not upheld.

JUDGMENT
MS NOKUBONGA FAKUDE
[1]

A complaint was lodged with the BCCSA against eNCA News (hereinafter referred to as
“the Appellant”) regarding its news broadcast of the 17th of April 2019 at 19h30. The
initial complaint which was dealt with under adjudication No:20A/2019 pertained to an
allegation that the Appellant did not report news truthfully and fairly in as far as the
newsreader’s comments were concerned. Further that the comments made by the
newsreader were malicious, arbitrary and in contravention of clauses 28.1 & 28.2 of the
Code.

[2]

The complaints read as follows:
Strydom: “On 17 April at around 19:30 on dstv channel 403, eNCA, after a discussion with
representatives from Orania the presenter in studio referred to Orania as an enclave where black
people are only welcome as “domestics and garden boys”. A video of this event is available on
request.
This is a completely untrue statement by the presenter. One of the corner stones of Orania is own
labour meaning that Afrikaners do all the work – including gardening and domestic work.
This happened after we reacted multiple times on that specific statement, time and again proving
that they are pushing a false narrative and creating a false and very twisted perception.
The Orania Movement hereby wants to file a formal complaint as to the damage that a heavy
weight news channel like eNCA caused to our movement in the minds and perceptions of SouthAfricans around the country, is extreme.”
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Taylor: “I would like to report a Broadcasting complaint to the ENCA News Channel, Channel
403 on DSTV, and their very racist Evening News Host “Vuyo”.(I don’t have his surname)
I am constantly hearing racist remarks made by this man, presenter Vuyo, which I and many
others take offense to.
The ENCA News Channel(403 on DSTV) is making it quite clear that they are not a free and fair
broadcaster of our daily SA News, and it is time that someone laid a complaint about this situation
brewing and what ENCA and Vuyo get away with saying to the public.
Please will you look into this specific broadcast time slot that I am greatly offended by, which was
broadcast last night, 17 April 2019 on Channel 403, ENCA News Night with the report being
closed by racist comments by ENCA presenter “Vuyo” at 19:27pm on ENCA News Night Channel
403 on DSTV.
I do have this ENCA report with the Offensive comments made by “Vuyo” on a video clip .,
showing Vuyo’s little smirky remarks following an interview with the Afrikaner community Orania
in the Northern Cape.
I do believe his comments have contravened the law/Code of Conduct of the BCCSA and I would
like to make an official complaint on this matter I am highlighting to you.
The news report was a meeting with 3 gentlemen from the Orania community.
The 3 gentlemen were explaining their community living and continuously explaining to the ENCA
news journalist that they are not racists, why they are not, and what their purpose of their
community is for, and that they and have nothing against other cultures in our country.
The whole show was based on these 3 men explaining to the public their ways to ENCA
Broadcaster, and constantly reminding and explaining to ENCA that they are not racists!
At the end of the long discussion, when ENCA went back to their live studio with presenter Vuyo,
he had to have the last say on the news matter and smirky remarks ”that enclave of white people
, and black people are only welcome if you are a domestic worker or a garden boy”!!
If Vuyos remarks are not racist and wanting to have the final say, then what is Racist and who
allows public broadcasters to summarize their opinions on what local communities have just tried
to explain on the actual show for 10 minutes!
Vuyo always has the last say on the reports- who is he to make his own views on public tv?
That’s racist and hate speech. We always have to hear what he wants to point out! Any further
info please ask me.”

[3]

The Broadcaster’s initial response was as follows:
“Complaints Re: eNCA
This letter is in response to a complaint by Mr. Joost Strydom and Ms. Michelle Taylor about the
broadcast of the news story on eNCA on April 17 at around 19h00. According to the complainant
the statement that Orania is an enclave for whites where black people are only welcome as
gardeners and domestic workers is false.
At the outset, we submit that there was no contravention of any of the provisions of the Code. We
really believe that the anchor was raising an honest expression of opinion in line with the
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provisions of the Code. It is correct that Orania is perceived by many as a place exclusively for
Afrikaners. Clearly this amounted to a fair comment as the anchor seized the moment to get
reaction from the leaders of Orania.
The Code permits broadcasters to broadcast comments or criticism on any event or action of
public importance. We find it difficult to see how the Code can be breached when the anchor was
merely expressing a sentiment which is already out in the public domain.
It is a bit disingenuous of the complainants to lodge this kind of a complaints even though the
leadership of the area was given the opportunity to countervail and clarify all issues raised by the
eNCA anchor.
We submit that the complaints are without merit and should accordingly be dismissed.”

[4]

The Complainants replied as follows on the initial response:
Strydom: “Complaints Re: eNCA
We would like to deal with The Assistance Compliance Officer of e.tv (eNCA), Morapedi Pilane’s
reaction on the following points:
Firstly it is submitted by eNCA that they truly believe that the anchor was raising an honest
opinion in line with provisions of the code and that Orania is an enclave for whites where black
people are only welcome as gardeners and domestic workers. This opinion was raised after this
topic was raised on several occasions. Representatives from Orania said repeatedly that the
community was built on three principles including the fact that all forms of labour be done by
Afrikaners – even gardening and house cleaning. At one stage the field reporter remarked that he
himself made the observation that the all the work, include the domestic work as the hotel, was
done by Afrikaners. This was a malicious comment with absolutely no basis.
Secondly eNCA remarks that the anchor “seized the moment to get reaction from the leaders of
Orania’’. This is completely untrue since the anchor did not engage with the people from Orania at
any stage and made his own false remarks disregarding the information coming from the
interviews that was conducted by the field reporter. The anchor also repeated the statement, after
Orania’s leadership were cut from the air, in the exact same fashion; acting as if it wasn’t
answered repeatedly.
Lastly eNCA submits the following: “It is a bit disingenuous of the complainants to lodge this kind
of a complaints even though the leadership of the area was given the opportunity to countervail
and clarify all issues raised by the eNCA anchor.” The Orania leadership reacted not once, but
twice, very specifically to the false statement that “persons of colour are only welcome as
workers” in Orania. The news anchor disregarded our repeated attempts to clarify this falsehood,
and repeated his false claims after we were cut from air. Pilane is disingenuous and dishonest in
claiming that such a final opportunity existed, after the final remarks.
At the very least an apology should be issued in the same timeslot as the untruthful comment was
made and the time of the apology should be made known in advance to the leadership of Orania
so they can direct the many complaints and enquiries that they have received to that broadcast.
It is very unfortunate that eNCA wishes to get viewership numbers by broadcasting from Orania
for two days and enjoying the hospitality but does not have decency to report without prejudice .
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Taylor: “Reasons being, the letter from ENCA hasn’t even been addressed accurately , its been
briefly read and looked in to.
Firstly, I see that ENCA is referring to the anchor and the guests conversation -this is not the
ENCA person who I was referring to in my complaint.
I had referred to the ENCA Studio host named “Vuyo”, and how he raised his personal opiNIons
after the broadcast made by the other ENCA anchor and his discussion with his guests.
In the first paragraph of their response to us, ENCA say that my statement is false? How can it be
false when that is what Vuyo said on the tv?? Word for word…
ENCA say that Vuyo “is raising an honest opinion which is in line with the Code”- so this means
ENCA studio host Vuyo is allowed to make all his own opinions be heard by all us listeners on the
news?
If his opinion is taken in a hurtful way doesn’t matter, he is still allowed to make himself heard…
I am more professional that ENCA and will keep my personal opinions to myself.”

[5]

After the Broadcaster’s attention was drawn to the fact that it’s first response did
not address the essence of the complaints because it did not refer to the last repeated
comment by the anchor, the following revised response was submitted:
“This letter is in response to a complaint by Mr. Joost Strydom and Ms. Michelle Taylor about the
broadcast of the news story on eNCA on April 17 at around 19h00. According to the complainant
the statement that Orania is an enclave for whites where black people are only welcomed as
gardeners and domestic workers is false.
At the outset, eNCA wishes to retract the initial response given to the Commission. It appears our
first response was based on incomplete broadcast. A complete broadcast has been submitted to
the Commission along with this revised response.
We apologise profusely to the complainants and the Commission for any inconvenience caused.
News and Comment Clauses of Subscription Code
In respect of the impugned comments, it is our respectful submission that eNCA did not
contravene any of the provisions of the Code. Aside from the disputed comments made by the
anchor towards the end, the story as a whole was fairly balanced as all the contested narratives
were accorded a chance. Clearly the anchor’s opinion amounted to a fair comment and a
protected speech. We really believe that the anchor was raising an honest expression of opinion
in line with the provisions of the Code. The Code permits broadcasters to broadcast comments or
criticism on any event or action of public importance and Orania is not an exception.
The broadcast
It is worth noting that eNCA used the Vox pops format which is a method usually used for
television news programmes to encourage debate, test public opinion and reaction from the
broader public. The orania leadership made their point that their community prefer to do menial
work themselves. However, their response alone does not mean the discussions end there. The
anchor was still entitled to react when not satisfied by the responses given on the questions that
were asked.
Viewers clearly understood that this was a personal opinion which can either be accepted or
rejected. It is our submission that the comments under consideration do not cross reasonable
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bounds of free speech. Our right to freedom of expression as broadcasters is guaranteed in
chapter two section 16 (1)) Constitution of the Republic.
The Constitutional Court held that the right to freedom of expression is not only applicable to
information or ideas that are favorably received but also to those that shock, disturb or offend as
long as this is done within reasonable limits.
The mere conjecture or speculation that the comments were pushing false narrative and twisted
perception on Orania is not sufficient grounds for a contravention to be found. The complainants
have thus failed to demonstrate why eNCA’s right should be justifiably limited in terms of section
36 of the Constitution.
In the result, we submit that there was contravention of the Code.”

[6]

Only the first complainant (Strydom) replied to the revised response:
“We would like to deal with eNCA’s submissions point by point.
Part 1
eNCA claims: Aside from the disputed comments made by the anchor towards the end, the story
as a whole was fairly balanced as all the contested narratives were accorded a chance. Clearly
the anchor’s opinion amounted to a fair comment and a protected speech. We really believe that
the anchor was raising an honest expression of opinion in line with the provisions of the Code.
Reaction: The rest of the story has never been disputed. The anchor’s comments however is not
in line with the provisions of the Code. Section 28 of the code states that “News must be
presented in the correct context and in a fair manner, without intentional or negligent departure
from the facts, whether by – 28.1.2.1. distortion, exaggeration or misrepresentation; 28.1.2.2.
material omissions; or 28.1.2.3. summarisation.” The anchor is clearly not in line with these
provisions of the act as eNCA claims, as per our explanation.
Part 2
eNCA claims: The Orania leadership made their point that their community prefer to do menial
work themselves. However, their response alone does not mean the discussions end there. The
anchor was still entitled to react when not satisfied by the responses given on the questions that
were asked. Viewers clearly understood that this was a personal opinion which can either be
accepted or rejected. It is our submission that the comments under consideration do not cross
reasonable bounds of free speech. Our right to freedom of expression as broadcasters is
guaranteed in chapter two section 16 (1)) Constitution of the Republic.
Reaction: Freedom of speech is indeed protected by the Constitution and it is one of the most
important pillars of our democracy. It is however important to distinguish between freedom of
speech and false representations. Orania is not above criticism and experience that on a regular
basis. Our community do however have the right to fair reporting. And when a news anchor
makes a completely false statement in a news program (please note – not on a platform for
debate or personal opinion) it is no longer fair reporting and not in line with the code of the
BCCSA.
To further the legitimacy of our claim; the immediate reaction of multiple members of the
election bus team, including Xoli Mngambi, was to offer their sincerest apologies after I
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mentioned the closing remarks of the anchor. Xoli even promised that eNCA will
immediately start an internal process, “and take it up with the office”. The fact that the
eNCA chose to contest our complaint, rather than help us let justice and truthfulness
prevail, proved this to be .
We have received several complaints, comments and accusations because of the irresponsible
reporting of eNCA. We repeat our request that an apology be issued in the same timeslot as the
untruthful comment was made and the time of the apology should be made known in advance to
the leadership of Orania so they can direct the many complaints and enquiries that they have
received to that broadcast.”

[7]

The Adjudicator’s decision was as follows:
“ I watched the insert which is described as a news story in the first paragraph of the
Broadcaster’s reply. Apparently, after the introduction by the anchor, the reporter interviewed and
interacted with Orania representatives the entire day in an effort to get a clearer picture of Orania.
This formed part of eNCA’s Election Bus initiative. The evening news broadcast a lengthy insert
of 18.43 minutes which included some of the interviews with and interactions between the field
reporter and three Orania representatives.
The following is a brief summary of the insert:
The anchor/political editor, Vuyo Mvoko, introduced the news story as follows: The town of
Orania has long been made a polarising feature of our society. The eNCA …(election bus team?)
has spent the day interacting with residents there to try to understand what motivates the
community’s need for Afrikaner self-determination. My colleague (name of reporter?) is still in
Orania and will engage with community leaders and business people, now let’s take you there
live. Now, (name of reporter), from where many of us sit, this is a Whites Only enclave where
people like you and I are only welcome as garden boys and as domestic workers. Has that
changed?”
The reporter then said that he will not answer that question, but will ask the leadership of Orania
who run the Orania Movement, a political think tank of the community, who are there with him.
He then introduced the three representatives from Orania, after which he repeated the anchor’s
question to Pieter Krige (Vice-President of the Orania Movement). Referring to the anchor’s
introduction, the reporter asked him: You want to clear that particular perception? In his answer,
Mr. Krige explained that Orania is based on three foundations, one of which is own labour and
that they believe that the people living there should do all the work themselves and that all the
labour being done in Orania is done by Afrikaners. The reporter apparently saw ‘Coloured’
communities working on farms and on his enquiry, police officers who were in the vicinity of the
reporter confirmed that all the work is done by Afrikaners, except for some ‘Coloured’ people who
work on farms. Mr Krige denied this and said that no ‘Coloured’ people work on the 8 000
hectares which make up Orania, because Afrikaners do all the work themselves, but said that
some of the surrounding farms may still employ ‘Brown’ people. During the interviews with the
other two Orania representatives they made it very clear that the goal of Orania is to preserve the
Afrikaner culture, and that Orania is not a racist community, but a cultural community. They
explained that they had applications from white European people to join Orania, but that these
were declined because they would not be able to associate themselves with the Afrikaner culture
since they grew up in a foreign culture. They also explained that they are very positive towards
other cultures, for example, if there were a Zulu or KoiSan community focusing on its own culture,
they would be positive about it. One representative said it is not about whiteness, but rather
about culture and their right to associate with other Afrikaners and bring up their children in such
a community.
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When the anchor wrapped up the news story, he again referred to Orania as “that enclave of
white people designed to be like that, and I repeat that black people are only welcome there if
they are domestics or if they are garden boys, there is no other recognition than this”.
[8]

At the outset, I want to state that it is rather difficult to decide on the true nature of this
broadcast, since it was included in the Evening News, but entails multiple interviews and
discussions, which lasted nearly 19 minutes. Since the Broadcaster argues that the remark
was merely a comment from the anchor, which is allowed according to Clause 12, I have
decided to evaluate it according to both Clause 11 (news) and Clause 12 (comment).

[9]

Clause 11 states that news should be reported truthfully, accurately and fairly and should
be presented in the correct context and in a fair manner, without intentional or negligent
departure from the facts. The first complainant is of the view that the anchor’s final remark
(despite the Orania leadership’s specific repudiation of the untrue statement that black
people are only welcome as workers in Orania) could not be seen as news reported
truthfully, accurately, fairly and in the correct context, without intentional departure from the
facts. I am of the view that a reasonable viewer would be inclined to accept the statements
made by the Orania representatives as being truthful. However, the anchor disregarded all
clarifications and repeated his opening comment after the Orania repesentatives were cut
from air (with no further opportunity to rectify the perception). It is well-known that the
opening and closing remarks of a speech/discussion/presentation are those that linger in
the minds of an audience and will be remembered (Primacy/Recency effect).

[10]

As mentioned above, the Broadcaster argues that the remark was merely a comment from
the anchor, which is allowed according to Clause 12. However, Clause 12 also states that
comment must be made on facts truly stated or fairly indicated and referred to. In my view,
the anchor did not make this comment based on facts truly stated, in the sense that his
comment was not based on the facts which the Orania representatives stated (to the
contrary, he deliberately ignored the facts that were fairly indicated and referred to).
Perhaps the first time he made the comment, it could be seen as an honest expression of
opinion/perception, but the final remark was uncalled for and not based on the facts as
stated. Clearly this repeated comment did not represent an honest expression of opinion
based on personal experiences in the past. One of the principles that news anchors must
adhere to, is to conduct a news bulletin in a neutral way, without stating personal opinions.
In a national news bulletin a few weeks before an election, it is, to say the least, an unwise
decision to broadcast such a preconceived perception that is adhered to regardless of
preceding clarifying arguments, especially in the volatile situation that the country currently
finds itself in. The historic inequalities and the rapid social changes and transformation
taking place at present should be considered, as well as the fact that all South Africans are
very sensitive when it comes to public remarks regarding race.

[11]

The second complainant regards the final comment by the anchor as being racist. In De
Klerk and Volkel vs 7021 the Deputy Chairperson of the Tribunal held that:
“Clause 4 (2)(c) of the Broadcasting Code of Conduct, which echo’s section 16 of the
Constitution of South Africa… describes hate speech as having two elements: the
advocacy of hatred based on, inter alia, race (in this case), and the incitement to cause
harm, whether physical or psychological…” (own emphasis)
Advocating and inciting refer to the promotion of an action of some kind. In this case,
there was no encouragement of any action at all. Although there was no advocacy or
incitement to cause harm towards white people, the discriminatory statement (even if it is

1

De Klerk and Volkel vs 702, BCCSA Case Number 08/2016 at para 8.
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viewed as a perception) might linger in society, as mentioned in paragraph [9] above.
Television is a very powerful mass medium and although the Orania representatives had
opportunity to refute the opening statement, the complaints refer specifically to the
repetition of the discriminatory comment. In any event, according to Clause 5(3), the
hate speech clause does not apply to a broadcast which amounts to a bona fide
discussion, argument or opinion on a matter of public interest.
[12]

I concluded that the final comment by the anchor cannot be seen as news reported
truthfully, accurately, fairly and in the correct context, without intentional departure
from the facts and thus it constitutes a contravention of Clause 11. Additionally,
the anchor’s last comment was not made on facts truly stated or fairly indicated
and referred to and thus constitutes a contravention of Clause 12. Reg arding the
hate speech complaint, I could find no contravention of Clause 4(2).

[13]

The Broadcaster and Complainants were afforded an opportunity to file
submissions regarding sanction:
Taylor: “I would like Vuyo Mvuko removed from the ENCA News Night Show that he is
currently host to during the weekdays on the Enca channel 403. His personal opinions
are not acceptable and are tarnishing the ENCA brand on the evening slot.
If that is not possible, then I would like Vuyo Mvoku of ENCA to make a public apology to
me and the Orania community on the ENCA News show for his personal, malicious
opinions being made on live news. Thank you.”
Strydom: “Thank you for a fair and sound assessment of the complaints and inputs.
We would like to react to the opportunity and submit arguments for the sanction.
In regards to paragraph nine (9) of the adjudication, dealing with clause 11 (news), Dr
Venter refers to weight of the closing remarks in the minds of audiences
(Primacy/Recency effect). We experienced the raw effect of this by the absolute storm of
reaction of people, and even with allocating a lot of administrative resources to this, we
could not reach wide enough to satisfy all the issues or change all the perceptions.
Dr Venters’ assessment in paragraph 12 shows that in contravention of clause 11, a
departure from accurate facts, and in contravention with clause 12, the final comments
shows a lack of truthfulness and fair indication. Although we are unable to travel back in
time and kindly assist the anchor with a more truthful version of the facts, it would, luckily,
be possible to correct the statements and explain to eNCA’s vast viewership that the
anchor was indeed not acting out of spitefulness but that there are a more truthful set of
facts to be shared with them.
Referring to Clause 14 of the Constitution of the BCCSA, ‘Powers of an Adjudicator or a
Tribunal’, point (14) 3: “Direct a correction and/or a summary of the findings of an
Adjudicator or Tribunal be broadcast by the respondent in such a manner as may be
determined by the Adjudicator or Tribunal”
Given that:
 There was massive interest in the Orania-section of eNCA’s election coverage, much
more so than other places. A Journalist with the team even stated “You guys are
getting more viewers than the State Capture story, which is THE news story of the
moment!”
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 There was quite a build up during the live broadcasts of the day, referring to the top
point: the prime time program that night.
 Social media reacted in storm to the program, proofing large numbers of viewers and
giving the story even more controversy.
Given all this, the Orania Movement would have the following actions for fair
representation:
 We would like a public excuse / fair explanation from the eNCA, proving the bona fides
of the media outlet and anchor.
 We would like it to, in at least some extent, simulate the viewership numbers of that
night. Being a prime time broadcast.
 We would like to have a say in the content of the broadcast, given that it’s a complex
issue and we would like to avoid further controversy.
 The findings of the BCCSA should be published to show that an independent, just and
fair process was followed and that justice prevailed. With appreciation”
eNCA:
eNCA have noted the above adjudication and would like to make the following
submission on sanction.
1. The broadcast was a fact finding mission and it had no malicious intentions.
2. We were under the belief that the broadcast amounted to a bona fide discussions
and that the views expressed were meant to generate debate on national identity
and cultural question.
3. The comments were expressed informally in the context of Vox Pops conversation.
This form of conversation was not scripted.
4. It was on the basis of these, that the anchor’s comments were said in the heat of the
moment. In the circumstance this cannot be reasonably viewed as a deliberate
flouting of the provisions of the Code.
5. We apologize for any harm caused by the broadcast.
In the result, we submit that a reprimand is an appropriate sanction.
[14]

The submissions regarding sanction were noted. The second complainant requests that
the anchor be removed from the eNCA evening news. I must point out that since this
entails an internal matter of the Broadcaster, the BCCSA has no authority to order an
action of this kind. I accept that the broadcast had no deliberate malicious intent and that
the comment was not scripted. However, the public has a right to be informed fairly and
accurately in so far as news is concerned, and in a balanced manner insofar as comment is
concerned. In the light of the numerous negative public responses received by the Orania
Movement and the inconvenience caused, eNCA must broadcast the following apology on
a pre-determined date on the same news programme and in the same timeslot:
“The Broadcasting Complaints Commission of South Africa has
found that the eNCA’s evening news on 17 April 2019 included a
comment by the news anchor that was not only inaccurate and
unfair, but was also not made on facts truly stated or fairly
indicated and referred to. The comment, which was repeated
twice, referred to Orania as an enclave of white people where
black people are only welcome if they are domestics or garden
boys. eNCA apologises for this unfounded comment and we
regret any inconvenience caused to the Orania Movement.”
The Broadcaster shall inform the BCCSA of the date and time the apology will be
broadcast and shall send an audio extract thereof to the Registrar of the BCCSA.”
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[8]

The Broadcaster Application for Leave to Appeal reads as follows:
“COMPLAINTS RE: APPLICATION FOR LEAVE TO APPEAL- STRYDOM AND TAYLOR vs
eNCA - ADJUDICATION CASE NO N0 20/ A/2019
1.

We refer to the above matter and the adjudication of the Broadcasting Complaints
Commission of South Africa (BCCSA) Tribunal handed down to the parties on May 29.
1.1

This is an application for leave to appeal to the Appeal Tribunal, made pursuant to rule
2.5 of the BCCSA Procedure.

1.1

In conclusion of the adjudication, the adjudicator found as follows.

1.2

Ad paragraph 12
“I concluded that the final comment by the anchor cannot be seen as news
reported truthfully, accurately, fairly and in the correct context, without
intentional departure from the facts and thus it constitutes a contravention of
the Clause 11. Furthermore, the anchor’s last comment was not made on facts
truly stated or fairly indicated and referred to and thus constitutes a
contravention of Clause 12. Regarding the hate speech complaint, I could find
no contravention of Clause 4(2).”
1.2.1.

eNCA requests leave to appeal the finding and sanction of the tribunal, as
provided for in the BCCSA Procedure. The reasons for eNCA’s leave to
appeal are set out below;

1.2.2

The story of Orania was a vox pop and featured a roving eNCA bus with crew
talking to members of the public. This format was a method used to test public
opinion and entailed discussions and comments. It did not constitute news.

1.2.3

Clause 11 has application to new bulletins and news reports. News are
investigative in nature and a form of summarized presentation of facts. eNCA
bus initiative used impromptu methods for interviews and discussions for
longer period of time.

1.2.4

eNCA submits that had due regard and special weight given to these
discrepancies this might have had a bearing on her conclusion.

2. Ad paragraph 9
2.1

The adjudication found that
Clause 11 states that the news should be reported truthfully, accurately and fairly and
should be presented in the correct context and in a fair manner, without intentional or
negligent departure from the facts. I am of the view that a reasonable viewer would be
inclined to accept statements made by the Orania representatives as truthful.
However, the anchor disregarded all the clarifications and repeated his opening
comment after the Orania representatives were cut from air.
2.1.1

It is our respectful submission that Clause 11 is only applicable to investigative
reports and news bulletins. The method used in Orania was live and not
scripted. The people freely expressed views that might not have been
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necessarily facts. We therefore do not belief that a contravention should have
been made merely on the basis of the clause which is specifically meant for
packaged news content.
2.1.2

eNCA submits that applicable provision for this format is clause 12 and the
honourable Adjudicator was incorrect in finding against eNCA on the basis of
clause 11.

3. Ad paragraph 10
3.1

The adjudication found that,
Clause 12 also states that the comment must be made on the facts truly stated or
fairly indicated and referred to. In my view, the anchor did not make this comment
based on facts truly stated, in the sense that his comment was not based on facts
which the Orania representatives stated (to the contrary he deliberately ignored the
facts that were fairly indicated and referred to.

3.2

3.1.1

The Orania vice president told the reporter that they believe in their “own
labour” and that all the labour in Orania is being done by Afrikaners.
Interestingly, when confronted with information that coloured farmworkers are
working in the farms he denied it but conceded by saying that Orania is only
8000 hectares and brown people work in the surrounding farms.

3.1.2

It is worth noting that the population of Orania is 100% white and on the basis
of this it is difficult to reasonably accept that race is not a consideration despite
the response given by the leadership. It is our respectful submission that
eNCA viewers would have understood that the anchor’s views were his
personal observations and it was well within his right to express a view if not
satisfied with the answer to his question.

3.1.3

The Adjudication misapplied clause 12, it ought to have held that a reasonable
viewer would have seen the response by the Orania leadership debatable and
contentious. This would have meant that the complaint fail and the anchor’s
subjective view is considered protected speech and a fair comment as
envisaged by Clause 12.

eNCA wishes to point out mistakes in the adjudication which relied on Free To Air
Code instead of Subscription. However, we addressed the complaint in terms of Free
To Air for ease of reference.

4. Sanction
4.1

We respectfully submit that the sanction was not necessary and should not have been
imposed considering that the eNCA bus is not a regular feature on the channel.

5. Conclusion
In the circumstance, eNCA respectfully submit that it did not contravene the Clauses 11 and
12 of the Code. We further submit that the Adjudication findings is a result of omission and
misinterpretation of important and relevant factors. In the result we submit that, if leave to
appeal is granted the Appeal Tribunal is likely to reach a different decision.

12

EVALUATION
[9]

Members of the Appeal Tribunal watched the broadcast in question together with
representatives of both the Appellant and Respondent present. All parties sufficiently
addressed the members of the Tribunal on the grounds of appeal. The Tribunal noted that
the initial submissions made by the Appellant were based on clauses 11 and 12 of the
Free-To-Air Code, whilst the Respondent made submissions based on clause 28 of the
Subscription Code. The applicable clauses are 28 (1) & (2) of the Subscription Code. The
wording of both Codes is identical but for the purpose of uniformity, reference to “the
Code” herein is specifically to the applicable clauses of the subscription Code.

[10]

The Appellant’s main grounds for appeal were that the broadcast in question did not
qualify as news as defined in the Code and that the complaint should have been decided
based only on clause 28 (2) of the Code which deals with comment and which the
Appellant submits was not contravened. In its initial response to the complaint, the
Appellant indicated that the broadcast was a “news story”. The Appellant submitted
further that the broadcast was live and not scripted and because of that, clause 28.1
should not apply as it only applies to investigative reports and news bulletins. In
contention, it must be emphasized that the complaint was not based on the live interview
between the Appellant and the Respondent, which in any event formed part of the news
broadcast. The complaint was based on the comment by the newsreader before and after
the live interview. The Appellant submitted that because the method of the broadcast was
live and not scripted, it then disqualified the programme from being regarded as news.
Further that the live interview consisted of free expression of views that were not fact,
another indicator (according to the Appellant) that the broadcast was not news. The Code
does not prescribe the type of news that must be broadcast nor the method in which such
news is packaged, it is the way the news is reported that the Code deals with. As a result,
“news” must be understood in its ordinary sense. Cambridge dictionary defines news as
“information or reports about recent events”. Oxford dictionary defines news as “1.
Newly received or noteworthy information especially about recent events. 2. A broadcast
13

or published report of news”. Collins dictionary defines news as “information that is
published in newspapers and broadcast on radio and television about recent events in the
country or world or in a particular area of activity”.
The method (as the Appellant has argued) in which news is structured or packaged does
not change the fact that the programme is news. A debate on whether the broadcast in
question should be regarded as “a news story “or a “news bulletin” is one of semantics. It
is not uncommon for news broadcasts to include live interviews of the matters that form
the subject of the news; the length of the live visual in the broadcast does not change the
nature of the programme. Substance prevails over form and whether we accept the
broadcast to be a “news story” or “a news bulletin” it suffices that the broadcast was
news. The manner in which such news is “packaged” rests solely with the Appellant.
[11]

Where the literal meaning of words in legislation is in dispute (in this case the meaning of
the word “news”) or where application of the strict literal or traditional meaning of words
may lead to absurd results (that by adding a morpheme, there is a difference between a
“news story” and a “news bulletin” which makes the former not be news, as argued by
the Appellant), then a purposive approach must be employed which takes into account the
intention of the drafters of the Code and the Code in context . The purpose of clause 28.1
is clear from its wording: that were information purporting to be news is put to the public,
(regardless of the peripheral meaning parties assign to the word “news”) such
information must only be presented as fact where the information is reasonably true
taking into account the source of the information. Further that where a news broadcast is
founded on opinion, this must be clearly indicated, however this was not the case in the
last comment of the broadcast in question. The result thereof is that an incorrect
impression was created in the eyes of the public, and the public could easily be misled
into believing that the newsreader’s comment was fact or based on fact. This inevitably
compromised the authenticity with which news ought to compromise of. In the case of
Union Government v Mack,2 the Court held that the intention of the legislature (in this
case, the intention of the drafters of the Code) should be deduced from the particular

2

1917 AD 731.
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words or phrases used in the legislation. Clause 28.1.1 – 28.1.3 reads as follows
(highlighted sections are own emphasis) :
“28.1.1 Licensees must report news truthfully, accurately and fairly.
28.1.2

News must be presented in the correct context and in a fair manner, without intentional
or negligent departure from the facts, whether by –
28.1.2.1. distortion, exaggeration or misrepresentation;
28.1.2.2. material omissions; or
28.1.2.3. summarisation.

28.1.3

Only that which may reasonably be true, having due regard to the source of the news,
may be presented as fact, and such fact must be broadcast fairly with due regard to
context and importance. If a report is not based on fact or is founded on opinion,
supposition, rumours or allegations, it must be presented in such manner as to
indicate clearly that such is the case.”

As a result, the broadcast in question qualifies as news as defined in the Code and Clause
28.1 was correctly applied by the Commissioner.

[12]

Now that the application of Clause 28.1 has been confirmed by the Appeal Tribunal, the
question on whether the Appellant contravened the Code in this regard becomes
necessary to address. The interview that took place between the Appellant and the
Respondent was based on views that may not be regarded as fact. The Respondent
indicated to members of the Tribunal that the main contentious comment was the one
made after the interview, where the news reporter remarked:
“ that enclave of White people, designed to be like that, and I repeat that Black people
are only welcome there if they are domestics or they are garden boys……”.

The Respondent argued that this last comment was stated as fact and was a material
departure from the true facts and that the comment was inaccurate, untruthful and unfair.
The Appeal Tribunal duly considered this argument by the Respondent. It suffices that
neither the views expressed by the Appellant nor the Respondent during the interview in
the broadcast could be considered as fact or truth. The Appellant submitted to members
of the Tribunal that the comment was based on facts and was truly stated based on the
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overall reputation of the Respondent, which the Appellant stated it deduced from its
social media platforms where there were numerous allegations of racism against the
Respondent. Further that there were other interviews, which did not form part of the
broadcast that were conducted with aggrieved non-White communities, where
community members expressed their personal experiences with the Respondent and
alleged racism by the Respondent. These views did not form part of the broadcast and
could not be relied on as the factual basis for the newsreader’s comment.

[13]

The problem with the final comment made by the newsreader is that it put to the viewers
a statement of fact. After the comment, there was no further room for engagement with
the Respondent. The comment was made in a news programme, identified as a news
programme by the Appeal Tribunal and named as such by the Appellant (“news story”).
The comment was thus not fair and was not based on facts but on opinion, however the
comment was not presented in such a manner that clearly indicated that it was based on
opinion or even allegations and rumours.

It was clear that the Appellant and Respondent held differing perceptions on the
allegations of racism against the Respondent. This is the very reason the Tribunal deemed
it fit not to consider the alleged impairment of the Respondent’s reputation (as submitted
by the Respondent during the hearing) as a factor in the appeal; the Appellant and the
Respondent had different accounts of what is “fact” or what the reputation of the
Respondent is. The Tribunal found that the Commissioner, in dealing with the initial
complaint was justified in her findings that the Appellant contravened Clause 28.1 of the
Code.

[14]

Clause 28.2 of the Code reads as follows:
“28.2 Comment
28.2.1

Licensees may broadcast comment on and criticism of any actions or events of public
importance.
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28.2.2

Comment must be an honest expression of opinion and must be presented in such
manner that it appears clearly to be comment and must be made on facts truly stated or
fairly indicated and referred to.”

As already illustrated above, the views that were expressed in the live interview between
the Respondent and the Appellant did not amount to fact. The comment made by the
newsreader was not presented in a manner that it appeared clearly to be comment based
on an honest expression of opinion. It was a statement put as fact, and not open to
rebuttal. Consequently, the comment did not comply with Clause 28.2 of the Code.
During the Tribunal hearing, the Appellant was asked by members of the Tribunal to
clarify what the comment sought to achieve and what impression the broadcast sought to
create amongst viewers, considering that it fell short of being a comment based on
opinion. The Appellant responded by indicating that it is not aggrieved by the
Respondent’s desire to be secluded from certain races or tribes, but that it was concerned
that the Respondent’s communal set up seeks to circumvent the requisites of democracy
for non-racialism and non-tribalism. Clause 28.2 does not prevent a broadcaster from
putting forward an opinion or freely express itself, in fact the Code echoes this right. The
Appellant’s views and the “inside information” it has about the Respondent were duly
noted by the Tribunal, but this was not referenced in the comment made by the
newsreader in the broadcast, with the result that the comment was not made on facts truly
stated, or fairly indicated and referred to. The Commissioner’s finding that the Appellant
contravened Clause 28.2 is confirmed.

[15]

The Appellant drew the attention of the Tribunal to one of the reasons of the
Commissioner’s finding3 in the adjudication under appeal. The Appellant stated that it is
extremely aggrieved by the statement in the adjudication that the comment by the
newsreader “was uncalled for”. The Appellant construed this statement to be an intrusion
on editorial discretion and a prescription on what the Appellant may or may not say. In
disputation, this statement ought to be understood in context based on the reasons
provided in the adjudication for finding a contravention of the Code. It was thus not an
order on what the Appellant may or may not broadcast.

3

AD paragraph 10 & 14, adjudication No: 20A/2019.

17

[16]

In the ends, the Tribunal confirms the Commissioner’s findings in the adjudication
under appeal. As indicated above, none of the views expressed in the live interview
by the Appellant and the Respondent amounted to fact.

The Appeal is accordingly not upheld and the Adjudicator’s sanction stands as
ordered”:
“…eNCA must broadcast the following apology on a pre-determined date on the same
news programme and in the same timeslot:
“The Broadcasting Complaints Commission of South Africa has
found that the eNCA’s evening news on 17 April 2019 included a
comment by the news anchor that was not only inaccurate and
unfair, but was also not made on facts truly stated or fairly
indicated and referred to. The comment, which was repeated
twice, referred to Orania as an enclave of white people where
black people are only welcome if they are domestics or garden
boys. eNCA apologises for this unfounded comment and we
regret any inconvenience caused to the Orania Movement.”

The Broadcaster shall inform the BCCSA of the date and time the apology will be
broadcast and shall submit the broadcast to the Registrar of the BCCSA.”

MS NOKUBONGA FAKUDE
COMMISSIONER: BROADCASTING COMPLAINTS COMMISSION
Deputy Chairperson Makeketa and Commissioner Seane concurred in the above judgment.
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