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_________________________________________________________________________________ 

Complaints that remarks by presenter of current affairs show encouraged xenophobia and 

could, accordingly, amount to hate speech - presenter making derogatory remarks about a 

Nigerian artist who failed to turn up for an interview on the programme - remarks including 

derisive comments about Nigerian and other artists - Tribunal finding that comments not 

amounting to advocacy of hatred and no incitement to cause harm - Siguaque and Mathebule 

vs SABC (Metro Fm), Case: 28/2014(BCCSA) 

_________________________________________________________________________ 

SUMMARY 



Complaints were received from listeners that remarks by the presenter of a current 

affairs show encouraged xenophobia and could, accordingly, amount to hate speech. 

The presenter made derogatory remarks about a Nigerian artist called Davido who 

failed to turn up for an interview on the programme.  The presenter's remarks included 

some derisive comments about Nigerian and other artists who were late for 

appointments or did not turn up.  The Tribunal found that although some of the 

comments hinted at xenophobia, they did not amount to the advocacy of hatred and 

there was no incitement to cause harm.  

 

JUDGMENT 

HP VILJOEN  

[1]  Complaints were received in regard to a broadcast by the presenter known as Thibo 

Touch of the respondent broadcaster.  The programme is styled "The Touchdown".  

The Registrar decided to entertain the complaint and referred the matter to the 

chairperson who in turn decided that the matter should be heard by a Tribunal.  

 

 [2] The complaints read as follows: 

 Siguaque: ‘’Metro FM, The Touchdown, 3-6 p.m  

Date: Friday the 18th of July  
Time: Approximately 16h20 - 17h00 p.m  
 
Violation: Discriminatory Xenophobic Comments directed at Foreign Nationals in General. As 
much as one understands that an artist's failure to present themselves on time as agreed 
upon would be a major disappointment, one fails to understand the Xenophobic overtones in 
which Tbo Touch chose to converse this afternoon.  
 
He made references to:- 
 

 Finding the nearest border post if one was unhappy with him only playing local 
music from now - this had suggestive "return to your countries" connotations. 

 Not disrespecting him on South African ground and that no one was going to 
come to South Africa and tell South Africans how things are done - this was 
exclusionary and aimed at making those people not from here feel discomfort. We can 
all agree that South Africa is predominantly for South Africans but neither should we 
be underhandedly telling foreign nationals that they have no place here.  

 He placed sarcastic emphasis on a coincidental news story where a Nigerian 
was arrested - the emphasis was unnecessary and was an attempt to paint all 
Nigerians with the same brush, all this on the strength of artists who have not graced 
his show as planned. 

 He made distasteful comments about Nigeria as a country and questioned it's 
resources such as "do they even have spas" - opinion is one thing but why was it 
necessary to degrade a nation. 

 He made reference to African time and implied it was only people from certain 
geographic areas that failed to adhere to time which called the characters of 
people from other African countries in to question.  

 His comment that he would invite his "Zimbabwean DJ friend" to the show after 
making generalized inappropriate comments and declaring that he would only go local 
did not suffice as atonement.  

 



His utterances were offending to those of us who consider ourselves global citizens. I am not 
a Nigerian but I am a human being and I think it is important to focus on the transgression 
rather than on an entire people.  
 
In a country which has a strong history of racial discrimination one should avoid perpetuating 
other forms of discrimination when privileged with public platforms. Tbo Touch and his ilk 
should not be permitted to encourage hate. Xenophonic attacks have happened numerous 
times and yet Tbo Touch sees fit to go on an uncontrolled rant which references foreigners in 
general terms. He could have expressed his disappointment with consideration for the impact 
his ideas have on his listeners.  
 
Tbo Touch has followers from all sorts of backgrounds and intellect who may act out 
negatively with his comments as justification. His comments were highly unacceptable and 
feed into a Xenophobic school of thought which is dangerous. 
  
I wish to commend the news reader who maintained a level head and tried by all means to 
dissuade him from his rash illogical deductions. Poor show Tbo Touch.” 
 

Mathebula: "I would like to register a complaint about xenophobic comments made during 

the show "The Touchdown". The inflammatory comments were made by Tbo touch on "The 

Touchdown" on Metro FM:  

Date and Time and Channel of broadcast:  Friday, 18th of July on Metro FM (one of 

SABC's premier radio stations), at 16h55, just before the 17h00 news bulletin. 

The Name of the Broadcast Programme: "The Touchdown" which is broadcast between 

3pm and 6pm.  

Example of the material within the context that might have contravened code: 

On the said date and time, Tbo touch made inflammatory and xenophobic comments to 
express his frustration about a Nigerian artist's "Davido's" failure to honour an interview he 
had scheduled with him. Upon calling Davido's manager to ascertain the whereabouts of the 
artist in question, Tbo Touch learnt that the artist Davido was enjoying a Spa treatment during 
the time he was supposed to have attended to his interview with Tbo Touch (the scenario as 
conveyed by Tbo touch on the radio).  
 
Tbo touch then resorted to saying the following: "Do they think they are in civilisation now that 
they are in South Africa, do they not have Spas in Nigeria?" He proceeded to state that he has 
resided in a 5 star establishment in Nigeria which did not have a Spa facility. At this point his 
co-host and newsreader (Kgopedi Wanamane) interjected to say that that she had indeed 
resided in a 5 star establishment in Nigeria which had a 5 star facility and that such comments 
were unfounded.  
 
When Kgopedi Wanamane continued to challenge Tbo touch about expressing inflammatory 
xenophobic comments and attitude, he overrode her. Kgopedi proceeded to read the news in 
which she read out a news story that was about the arrest of two Nigerians in the North West 
Province. Tbo Touch interrupted the news bulletin and said "you see", as if to endorse the 
xenophobic stereotype about the criminality of Nigerian nationals in South Africa.  
 
As a concerned tax paying citizen, i am deeply incensed by the inflammatory and xenophobic 
comments made by Tbo touch, more so that these comments were made by a popular public 
personality on a public broadcaster radio station, a platform accessed by millions of South 
Africans on a daily basis. It is also more concerning considering the flare up of xenophobic 
violence this country experienced beginning with the unfortunate incidents of 2008 as well as 
the continued assaults on Somali shop owners and Zimbabwean and Mozambiquean 
nationals amongst others.  
 



It is also most disconcerting that such sentiments and comments could be construed as the 
general thought and attitude of South Africans in terms of how they view their African 
counterparts. I would urge you strongly to take strong action against such sentiments 
especially when conveyed by public personalities such as Tbo Touch on a well loved and 
respected public platform like Metro FM.  
 
Our country has suffered and struggled for too long for the constitutional freedoms we enjoy 
today, indeed it, "belongs to all who live in it"! Therefore, we can ill afford to be viewed as 
incubating flagrant hatred and xenophobic attitudes towards other African nationals, 
particularly in light of the precarious existence of African nationals in South Africa. I look 
forward to your favourable response on this matter.”  
 
 

[3] The Broadcaster responded as follows: 

 "BCCSA COMPLAINT: AVENTINA SIGAUQUE/SAMBULO MATHEBULA - METRO FM - 

THE TOUCH DOWN - 18.7.2014 – 16.20/16.55 
 
 In respect of the above-mentioned complaint, please find our comments as follows. 

1. The Touch Down Show is a current affairs show which meant to inspire and motivate our 
listeners. It is critical of all factions of society and lateral in topic of conversation; where 
different and strong opinions are welcomed. The demographical statistics of the show’s 
listeners, along with its extensive social media following, illustrate that these urban youth 
that listen to the show are not only inspired but are curious of the current affairs that exist 
around them. 

2. The insert in question is about the artist from Nigeria called Davido who was invited to 
appear on the show and decided not to honour the invitation. The presenters called the 
artist to inquire about his whereabouts as they had already promoted his appearance, the 
then told them that he was at a spa.  

3. We would also wish to point out that the presenter through his enthusiasm   partnered 
with a Group Founded by World renowned icon Bono this year, spent time in Ethiopia 
during the AU Summit working along with Dr Sipho Moyo, Dbanj and Femi Kuti form 
Nigeria creating awareness for food security in Nigeria. He also coordinated 14 African 
Artists to record at SABC studios currently doing well on the Charts in Nigeria and 
Tanzania.  

4. We have mentioned in our previous responses that the presenter Thibo Touch in his 
personal capacity has been promoting the continent and he introduced the Niger music 
on his show in support of the stations initiative on the promotion of anti-Xenophobic 
attacks. Also in the aim of bridging the gap between our nations. 

5. The complainants have failed to mention that in this same broadcast the presenter gave 
praise to other Nigerian artists such as Dbanj, and Diamond one from Tanzania for their 
professionalism and punctuality in previous occasions that he worked with them. 

6. We fully recognise the dire issue of xenophobia in South Africa and the sensitivities 
affiliated to it.  

7. The presenter did not have any intension to offend any African State or anyone, but 
merely questioning the unfortunate decision of the artist to ignore our listeners and opt to 
do other things.  

8. Also, the debate was not meant to promote xenophobia but raises issues which are 
particularly relevant to listeners. 

      In the result we submit that there was no contravention of the Code." 



EVALUATION 

 

[4] At the hearing a recording of the broadcast complained of was played and the 

members of the Tribunal and all the others present could listen to the exact words used 

by the presenters and we could test the mood of the broadcast.  The programme in 

question is described by the respondent as a current affairs show which is meant to 

inspire and motivate their listeners.  It further describes the programme as follows: 

 

 "It is critical of all factions of society and lateral in topic of conversation; where different and 

strong opinions are welcomed." 

 

 True to this description, one of the presenters known as Thibo Touch described in no 

uncertain terms what he thought of the Nigerian artist Davido who, after agreeing to 

appear live on "The Touch Down" show and was scheduled accordingly, failed to do 

so and, after enquiries, it appeared he was languishing at a spa.  The presenter then not 

only criticised the artist for his indiscretion, but went further and made some 

derogatory remarks about Nigerians in general.  Thereby he fell into the trap of 

stereotyping and became prone to accusations of xenophobia, as could be expected. 

 

[5] This Tribunal has decided on more than one occasion that presenters of programmes 

may express their own opinion on any matter.
1
 By so doing, one could argue, the 

presenter is exercising his constitutional right to freedom of expression. The 

importance of this basic right cannot be overemphasised. In a judgment by the 

Constitutional Court, dealing with this topic, Justice Moseneke stated the following at 

paragraph [45] of the judgment
2
: 

 

 "The importance of freedom of expression has been articulated and underscored by this and 

other courts in this country and indeed in other open democracies and by its inclusion in 

international law instruments. Suffice it to repeat that freedom of expression is a vital 

incidence of dignity, equal worth and freedom. It carries its own inherent worth and serves a 

collection of other intertwined constitutional ends in an open and democratic society." 

 

 It should be kept in mind, however, that no basic right obtains absolutely and that this 

                                                
1 See eg. Oberholzer & Others v Jacaranda 94.2FM, case 4/2012 
2Laugh It Off Promotions v South African International (Finance) BV & Another 2005(8) BCLR 743(CC) 



right should be weighed against the rights of others; in this case the listeners.  The 

rights of listeners are protected in the BCCSA Free-to-Air Code of Conduct, 

applicable to this broadcast, in the sense that certain limitations are placed on the 

freedom of broadcasters.  One such limitation is the so-called hate speech clause 

which reads: 

 

4(2)    Broadcasting service licensees must not broadcast material which, judged within 

context, amounts to (a) propaganda for war; (b) incitement of imminent violence or 

(c) the advocacy of hatred that is based on race, ethnicity, religion or gender and 

that constitutes incitement to cause harm. 

 

 [6] The question we have to decide is whether the comments made by the presenter Thibo 

Touch extended beyond the limits of freedom of expression, in other words, did the 

broadcast amount to the advocacy of hatred based on ethnicity and did it constitute 

incitement to cause harm?  The test for hate speech is quite strict and this Tribunal 

will not lightly accept that anyone's freedom of expression has been overstepped. This 

Tribunal remarked in one of its decisions
3
: 

 

 Hatred is a very strong term.  Chief Justice Dickson made a famous attempt to distill the 

meaning hatred in the Canadian case R v Keegstra.
   
He held:  

 

`In  my  opinion  the  term  “hatred”  connotes  emotion  of  an  intense  and  

extreme  nature  that  is  clearly  associated  with  vilification  and  detestation.  As 

Cory J.A.  stated in  R. v Andrews…:  “Hatred  is  not  a  word  of  casual  

connotation.  To  promote  hatred  is  to  instill  detestation,  enmity,  ill-will  and  

malevolence  in  another. Clearly an expression must go a long way before it 

qualifies within the definition….”  … Hatred  in  this  sense  is  a  most  extreme  

emotion  that  belies  reason;  an  emotion  that  if  exercised  against  members  

of  an  identifiable  group,  implies  that  those  individuals  are  to  be  despised,  

scorned,  denied  respect  and  made subject to ill-treatment on the basis of group 

affiliation.’ [footnotes omitted]
 

 

 As far as the requirement of "incitement to cause harm" is concerned, the Tribunal 

explained in a previous case
4
 that incitement had to be understood in this context to 

mean encourage, stir up, urge or provoke. 

                                                
3 Visser & Thomson/94.7 Highveld Stereo, case 27/2012. 
4 Steenkamp/Talk Radio 702, case 34/2006.  



 

[7] In another case
5
 that the Tribunal had to decide, there were many similarities to this 

case.  In that case the broadcaster commented on the unsporting behaviour of the Sri 

Lankan cricket team in the World Cup Series when they drew their match against 

South Africa.  The presenter of the programme made the following comments: 

 

 "I’ve got a message for Mr. Jayasuriya and the rest of his team. Leave these fair shores and 

don’t come back. You are horrible little people. You got stupid names that no one can 

pronounce, all right! 

 

 Your willies rattle in our African condoms and I am going to tell you the ultimate insult, all right! 

..... This is a Zulu insult, I want you to bear this in mind as you scurry away like vermin to 

Durban International Airport and leave our shores and not come back; is that your mothers are 

men and your fathers have no cattle and I’ll leave it like that.” 

[8]    In the case of Clarke it was found that the attack by the presenter was against a team and 

that the connection to race or ethnicity was not unequivocal.  The Chairperson of the 

BCCSA further had this to say: 

 

 It has rightly been held that freedom of expression lies at the heart of democracy, 

and that the “thought control” of the past should never be repeated.  The value of 

freedom of speech is put to its ultimate test when speech is employed in an 

outrageous and shocking manner – a manner often unacceptable to many, but which 

is, nevertheless, protected in law. Of course, when such speech undermines the 

foundations of our Constitution, a limit is reached. This is especially so in the case of 

dignity, which is a foundational value.  Our conclusion is that dignity, as protected 

by the hate speech provision in the Constitution and the Code, which we apply, has 

not been invaded. [Footnotes omitted] 

 

[9] After listening to the broadcast, the members of the Tribunal concluded that the 

utterances by the presenter did not exceed the limits of freedom of expression; in other 

words there was no advocacy of hatred and definitely no incitement to cause harm.  

Harm in this sense includes serious impairment of dignity.  There is no question that 

this was present.  His remark of "You see" when a news item was broadcast about 

Nigerians arrested in South Africa, could be interpreted as being xenophobic, but we 

                                                
5 Clarke & Others v East Coast Radio, 06/2003. 



think that this was merely a throwaway interjection with no intention to incite 

xenophobia. Although the presenter referred to conditions in Nigeria by mentioning 

the absence of spa's, the general trend of his criticism was against artists who were 

late for their appointments, or did not turn up, and who clearly did not appreciate the 

publicity afforded by the presenter on his programme.  We regard the defence by his 

co-presenter of the artist and her admonishment that this type of talk "is not going to 

get us anywhere" to be a further mitigating factor to take this matter out of the ambit 

of hate speech.  It is also important to note that the complainant Mathebula, who was 

present at the hearing, after some questioning conceded that the presenter was not a 

hateful or xenophobic person. 

 

[10] The broadcaster defended its presenter by extolling his virtues in working together 

with others to promote awareness for food security in Nigeria and for introducing 

Niger music on his show.  Apparently he was also honoured in Nigeria for the work 

he had done to promote Nigeria.  We had no evidence before us that the listeners to 

his programme are aware of all these good works relating to Nigeria, but it does show 

that he did not have the intention to advocate hatred towards Nigerians. 

 

In the result we could not find any contravention of the Code and the complaint is, 

accordingly, not upheld. 

 

 

HP VILJOEN 

DEPUTY CHAIRPERSON 

   

  

The Chairperson, Commissioners Harper, Makeketa and Mmusinyane concurred with the 

judgment of Prof Viljoen. 


