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Derogatory language in film – not amounting to hate speech when judged in context - 

Maree vs Multichoice Channel 144, Case No: 31/2014(BCCSA). 

________________________________________________________________________ 

  

SUMMARY 

 

A film, that was broadcast by the Respondent on its Channel 144 (KYKNET), made 

in 1970, included racially derogatory words. A complaint was lodged in regard to 

the words. 

 

The Tribunal held that the words were integral to the drama and did not amount to 

hate speech. In fact, the words were necessary to demonstrate apartheid attitudes at 
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the time. 

 

Complaint not upheld 

 

________________________________________________________________________ 

 

JUDGMENT 

 

PROF KOBUS VAN ROOYEN SC 

 

[1] A complaint was received concerning a film broadcast by KykNet at 20:30. It 

pertained to a film, Jannie Totsiens, produced in 1970, by the well known 

director, Jans Rautenbach. The Complainant said that she had been offended by 

the racial slurs. I referred the matter to a Tribunal. 

 

[2] The complaint was formulated as follows: 

 

“On Sunday night a movie called "Jannie Totsiens" aired on Kyknet...this is a very 

old movie nd had a lot of racial slurring in it. I found it to be very offensive. The 

racial slurs could have been bleeped out or the movie should not have been aired 

at all.  

 

WHEN WILL THE PEOPLE OF THIS COUNTRY ACTUALLY GET A 

CHANCE TO HEAL? 

 

 The examples of racial slurs are "coolie" and "kaffir".  After all the years of 

fighting for a democratic South Africa, after all the healing that Nelson Mandela 

tried to do in this country....listening to the words of that racist movie makes 

people mad all over again.  People start to remember how badly they were treated 

during the apartheid era and how they were belittled because of the colour of their 

skin… 

 

Don’t you think it will incite hatred. Why can't we just have some peace in this 

country... 

  

I hope that the information is sufficient, that we never have to watch that racist 

movie being broadcast ever again.” 
  
 

[3] The Respondent’s argument included the following: 

 
“1. Introduction 
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• 

 
1.1  We refer to the complaint by Mala Maree regarding the film "Jannie 

Totsiens" which was broadcast on 20 July 2014 on Kyknet channelat 20h30. 
 

1.2  The complainant objects to the content of the show on the basis that it 
contained racial slurs including words such as "coolies" and "kaffirs". 

 
1.3  We have been requested to respond to the complaint taking into account 

clauses 10 (Hate Speech) and 14 (Classification) of the Code. 
 

2.  The Programme 
 

2.1 Jannie Totsiens is a 1970 South African romance film which plays off in an 
institution for the mentally unstable.  Guilt, irreconcilable differences and 
unmet needs are laid bare in the unravelling of the personal feelings of the 
occupants who are involved in this drama. 

 
2.2    It is considered a daring allegory condemning the madness of apartheid, and 

a testament to the integrity and anti-establishment stance of its director, 
Jans Rautenbach

1 

 
2.3 The film examines how the inmates of a small sanatorium are individually and 

collectively affected by the arrival of a newcomer, Jannie. 
 
2.4      Jannie arrives suffering from some form of catatonia.  His condition improves 

when a woman inmate falls in love with him, but he is attracted to another, 
Linda, with a childlike personality who treats him like one of her puppets. 

 
2.5     Jannie promises to take her away with him but that same night, the other 

woman commits suicide. Outraged, the inmates hold a mock trial and find 
Jannie guilty of murder, with Linda gleefully joining in. Jannie must accept that 
Linda is unbalanced, and that he will have to leave without her. His 
departure brings her momentarily to the brink of sanity, but then she slips 
back. 

 
3. Our Response 

 
3.1  We have been requested to respond to the complaint in terms of the 

following clauses: 
   

(i)  Clause 10 (Hate Speech); and 
(ii) Clause 14 (Classification). 

 
3.2  With respect to Clause 10, the Commissions has consistently ruled that the 

context is important in determining whether the use of derogatory terms 
in a programme amounted to hate speech in specific instances

2
 

 

                                                 
1 Jans Rautenbach is a South African creenwriter, film producer and director. His 1968 film Die Kandidaat proved 

controversial and received some censorship in South Africa, because of perceived criticism of the apartheid system. 

He was also involved in the production of King Hendrik (1965), Wild Season (1967), Die Kandidaat (1968) and 

their most controversial and thought provoking feature Katrina (1969).  The latter film is still considered to be a 

milestone in South Africa cinema- a searing examination of South Africa’s unjust racial policies under Apartheid – 

and also a film which was applauded (instead of being vilified) by those who instituted those exact same unjust 

laws. Source: http://en.wikipedia.org/wiki/Jans_Rautenbach 
2  Motoung vs YFM, BCC 013/A/2012 at para 5; Muller v Heart FM No 12 of 2011. 
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. 

3.3   Furthermore, the Commission has over the years established the test for hate 
speech and confirmed that for any content to be considered to amount to 
hate speech, the following elements must always be present: 

 
3.3.1  advocacy of hatred and 
3.3.2  incitement to cause harm

3
 

 

3.4   Lastly, the Commission has previously ruled that even if the term amounted to 
hate speech, clause 10 would not apply if the broadcasts amounted to 
bona fide...artistic, dramatic programming material, which, judged within 
context, is of such nature; 

 
3.5  In such instances clause 11 of the Code is applicable. Such broadcast is 

therefore protected by clause 11. 
 
3.6 The Context 

 
Turning now to the context of the film we advise as follows: 

 
3.6.1   The story is set in the 1960's and released in 1970, which was a 

period in South Africa marked for its political unrest and segregated 
communities under the Apartheid Regime which in power from 1948 to 
1994. 

 
3.6.2   As such, for this story to be true to the era it plays off in, the director 

needed to address the societal differences and political tensions of 
the  time.  The racial slurs of the time were, while abhorrent, a 
correct portrayal of the human mentality of the 1970's. 

 
 
3.6.3  Some film critics have described the film as reflecting the true 

nature of South African society of the 1960s and 70, in particular 
the white community. The film does this by condensing society's 
craziness during the 1960s and 70s by literally creating a white 
South African society inside a mental hospital

4 

 

3.6.4 This movie's historical setting is much the same as movies such as 
Schindlers List

5
, Django Unchained

6
 and 12 Years a Slave

7
,  all setin 

                                                 
3  Motoung vs YFM (supra) at para 7 
4
 See critique by Jeremy at http://www.horrordvds.com/printout.php?articleid=861 

5 Schindler's List is a 1993 American epic historical drama film directed and co-produced by Steven Spielberg and 

scripted by Steven Zaillian. It is  based on the novel Schindler's Ark by Thomas Keneally, an Australian novelist.  

The  film  is  based  on  the  life  of Oskar  Schindler, a  German businessman who saved the lives of more than a 

thousand mostly Polish-Jewish refugees during the Holocaust by   employing   them   in   his   factories.   It   stars 

Liam   Neeson as   Schindler, Ralph Fiennes as Schutzstaffel  (SS) officer Amon  Gaeth,   and Ben   Kingsley as   

Schindler's  Jewish accountant ltzhak Stem. Source:http://en.wlkipedia.org/wiki/Schindler's_List 
6 Django Unchained is the story is set in early winter and then spring, during the antebellum era of the Deep South with 

preliminary scenes taking place in Old West Texas. The film follows an African- American slave, Django (Foxx), and 

an English-speaking, German bounty hunter posing as a travelling dentist (Waltz), named Dr Schultz. Source: 

http://en.wikipedia.org/wiki/Django_Unchained 
7 12  Years  a   Slave is   a   2013 historical drama   film and   an   adaptation   of   the   1853 slave narrative 

memoir Twelve Years a Slave by Solomon  Northup, a New York State-born  free African American man  who  

was  kidnapped  in Washington:  D.C. in  1841   and  sold  into slavery.  Northup worked on plantations in the 

state of Louisiana for twelve years before his release. The first scholarly edition of Northup's memoir, co-edited in 

1968 by Sue Eakin and Joseph Logsdon, carefully retraced and validated the account and concluded it to be 

accurate. 

http://www.horrordvds.com/printout.php?articleid=861
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an era of intense  unrest and segregation, but portraying the 
stories and times in a true and legitimate way.  The goal of these 
movies were not to open old wounds or to justify the wrong-doings of 
the time, but only to tell factually correct stories set in difficult 
times. 

 
3.6.5   So the film is seen as a microcosmic view of South African society 

in 1970s and an indictment of the attitudes and morals of the time. 
The person in charge of the "mad house" represents the then Prime 
Minister John Vorster, who is seen as mad as the people he was 
supposed to care for

8
. 

 
3.6.6  As explained in paragraph 2.2 above, the film may be described as 

allegory and therefore the context justifies the reflection of the real 
attitudes of time, including use of derogatory terms, which was a 
common occurrence. 

 
3.6.7   In view of the above, we submit that viewed in context, the use of 

derogatory terms in this case does not amount to hate speech. 
 

3.7.3   The Commission has always said that these two elements must 
always be present to justify contravention of hate speech provisions

9
 

 
 
3.7 4   We submit that none of the hate speech elements were present in 

this case. 
 

4  Conclusion. 
 

 In view of the above we submit that the film did not contravene the Code and 
the complaint should therefore be dismissed.” 

         
 (it is not necessary to include the rest of the argument)  

 
 

EVALUATION 

 

[4] Section 16 of the Constitution of the Republic of South Africa 1996 guarantees 

the right to freedom of expression. Included in this right is the right to artistic 

freedom. Drama is also accommodated within this right. The Code for 

Subscription Broadcasters prohibits hate speech but explicitly excludes bona fide 

drama from its ambit. It is also important that all material is, in terms of the Code,  

judged within context. At the time Jannie Totsiens was made, the Publications 

and Entertainments Act of 1963 generally excluded the consideration of context. 

The same might be said about the Publications Act of 1974. Both these Acts 

                                                 
8
 See critique by Jeremy at http://www.horrordvds.com/printout.php?articleid=861 

9
 T Motoung, Supra 

http://www.horrordvds.com/printout.php?articleid=861
http://www.horrordvds.com/printout.php?articleid=861
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provided – in their definition of what might be regarded as undesirable – that if 

material, or any part of it, is indecent or obscene or harmful to race relations, the 

publication or film would be deemed to be undesirable. There were, of course, 

also other criteria. But the phrase “or any part of it” was part of the clause and led 

to films being severely cut. In the 1980s the Publications Appeal Board 

specifically held that words had to be judged in context.  
10

 The 1996 Films and 

Publications Act placed an emphasis on the contextual approach, and when 

Parliament removed this from the definition of child pornography in 1999, the 

Constitutional Court, in De Reuck v DPP and Others 2004(1) SA 406(CC), held 

that no material may ever be judged in terms of the Act without reference to 

context – even though the Legislature had repealed the consideration of context in 

the context of child pornography. 

 

[5]   Judged as a whole, Jannie Totsiens is a typical period piece and represents aspects 

of the debate on apartheid. The inclusion of certain racially derogatory terms is an 

integral aspect of the characterisation and essential to the themes as well as the 

plot. Within the context of the film, the use of the words is deliberately 

derogatory. To expect that the words should have been cut would have amounted 

to removing significant dialogue and watering down conduct that the film exposes 

as disgraceful. Any attempt to sanitise the dialogue would, indeed, amount to an 

attempt to “cleanse” the image of the past that the film represents. This would be 

entirely unacceptable. It is understandable that the Complainant has found the 

film offensive as a result of the language. However, there is unfortunately no way 

in which the past can or should be erased. Indeed, the apartheid past should never 

be forgotten, and it should be held up to scrutiny, as the film attempts to do; 

otherwise citizens might easily misunderstand the context and the full meaning of 

the opening words in section 7 of the 1996 Constitution: “This Bill of Rights is a 

cornerstone of democracy in South Africa. It enshrines the rights of all people in 

                                                 
10

 See Publications Control Board v Republican Publications (Pty) Ltd 1972(1) SA 288(A); and Appeal 

Board’s judgments: Catch- 22 (case 80/76), Lady Chatterley’s Lover (62/80), Magersfontein (7/80); 

Portnoy’s Complaint (199/83) and Donderdag of Woensdag (27/83) which were all unbanned – see Van 

Rooyen Censorship in South Africa ( Juta1998) 49. 
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our country and affirms the democratic values of human dignity, equality and 

freedom.” 

 

 Lastly, it should be mentioned that the Complainant’s apparent disgust at the film 

being shown in these times when apartheid has been outlawed by the 

Constitution, is of course a permissible personal reaction. However, the views 

underpinning this reaction are not accommodated by the Code, which permits 

broadcasters to broadcast material of their choice, as long as the material does not 

infringe upon the rules laid down in the Code. Films portraying the evils of the 

past are not forbidden – in fact, history cannot and should not be ignored, even if 

it reminds one of a terrible past. In the result the complaint is not upheld. 

 

 
JCW VAN ROOYEN SC  

CHAIRPERSON  

                                 

Commissioners Makeketa, Mbombo and Co-opted Commissioner Van Jaarsveld 

concurred in the above judgment of the Chairperson.  
 

 


