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CASE NUMBER: 04/2003 
 

DATE OF THE HEARING: 7TH FEBRUARY  
 
 
N J AUBREY        COMPLAINANT 
 
 
VS 
 
 
CAPE TALK        RESPONDENT 
 
 
TRIBUNAL:  PROF KOBUS VAN ROOYEN SC (CHAIRPERSON) 
   MR RATHA MOKGOATLHENG (DEPUTY CHAIRPERSON) 
   REV DANIE DU TOIT 
 
FOR THE COMPLAINANT: NO REPRESENTATIVE 
 
FOR THE RESPONDENT:  MRS LUCIA VENTER STATION MANAGER 
 
______________________________________________________________________________ 
 
Freedom Of Expression - Talkshow presenters have a right to express opinions on controversial 
issues as long as such views are honestly held, and fairly expressed and not motivated by 
dishonesty or malice - Broadcasters  have a constitutional right  to broadcast  controversial 
issues however unpopular subject to the limitations of section 16 (2) of the Constitution - society 
is enjoined to exercise tolerance to different views; tolerance does not require approbation of a 
particular view, in essence it requires the acceptance of public airings of disagreements and the 
refusal to silence unpopular views. NJ Aubrey vs Cape Talk Case No: 04/2003  
______________________________________________________________________________ 
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SUMMARY 
 
Hosts of talk show accused of openly encouraging the broadcast of racially inflammatory, 
and offensive intolerant anti-white sentiments intended to exacerbate racial tensions in 
South Africa. 
 
Held that - Although the debate was robust and emanated there was no evidence of 
advocacy of hatred that is based on race and that constitutes incitement to cause harm.    

 
______________________________________________________________________________ 

 
JUDGMENT 

 
MR RATHA MOKGOATLHENG 
 
[1] The complainant contends that Cape Talk 567 on the 21st and 22nd October 2002 in 

programmes hosted by John Mayhem and Nigel Pierce pertaining to interviews 

conducted with Letlapa Mphahalele, a former APLA commander and author of a book 

called “Child of the Soil - life of a freedomfighter” and in the subsequent discussions 

emanating there from with listeners, accuses the radio station of granting:  

 
  a pronounced anti-white bias since 1997 - in very many talk shows dealing  
  with the political situation in this country 
 
  unrestricted air-time without exception to any individual holding anti-white  
  views and wishing to make comments of a disparaging nature against the   
  white community. 
 
  of openly encouraging racially biased utterances and allowing unfettered 

expression of such sentiments of the most blatantly racialistic inflammatory and 
racially offensive insulting language. Further that Cape Talk in espousing and 
encouraging  this attitude of racial intolerance and  is not serving the best 
interests of South Africa, but is in fact further deepening inter-racial tensions, 
jealousy and resentment evident in our society. 

 
  of adopting a negative role by actively and openly promoting racial intolerance 

and deepening the serious divisions existing between people of different political 
persuasions and race groups. 

 
  of encouraging opinions that are of anti-white sentiment and those which justify 

the present high level of anti-white crime and violence as well as indefensible 
atrocities committed in the name of “the struggle”- The St James massacre of 
1993 for instance which was one of the most heinous crimes committed against 
innocent civilians. 
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  The broadcasting of racial offensive/ inflammatory expression or sentiment in 

direct contravention of the Bill of Rights of the Constitution of South Africa 
which constitutes a criminal offence.        

 
[2] Cape Talk responded by stating that the contents of the programme did not harm relations 

 between various racial groups, further that the interview was fair and without any bias.  

 The radio station provided a platform for debate on an issue that was in the public arena, 

 based on facts emanating from a book freely available, that Nigel Pierce did not endorse 

 any opinions and handled the St James massacre of 1993 with the necessary sensitivity. 

 

[3] The complainant argues that the two broadcasts amounted to the advocacy of hatred 

 based on race and that, he submits, constituted incitement to cause harm.  It is incumbent 

 on the complainant to point to evidence emerging from the broadcasts, which he contends 

 amounts to the advocacy of hatred that is based on race, ethnicity, gender or religion and 

 that constitutes incitement to cause harm. 

 

[4] It is common cause that Letlhape Mphahlele is a former operations commander of the 

 Pan African Congress armed wing/Apla, that he wrote a book entitled “Child of the Soil - 

 life of a Freedom Fighter” wherein he relates his life as a so-called freedom fighter and 

 his experiences in Africa, culminating in his ordering of the St James Church massacre 

 and the Heidelberg Tavern attacks.  

 

[5] Letlhape Mphahlele’s book is unrestricted and is available to the public, which is entitled 

 to form opinions after reading the facts therein.  In an interview Letlhape Mphahlele 

 concedes that when he went into exile his political education and outlook was narrow, 

 same having been shaped by his immediate experiences of the 10th June 1976 school riots 

 and the death in detention of Steve Biko in 1977.   

 

[6] In exile Letlape Mphahlele embraced a non-racial political outlook towards the solution 

 of South Africa’s problems.  He further states that he no longer subscribes to a narrow 

 racial political outlook and indeed now espouses an embrasive, non-racial political 

 philosophy.  Letlape Mphahlele’s view is that South Africa was at war with the ANC and 
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 PAC, that the St James Church “massacre” and the Heidelberg tavern attack were 

 instigated by the conduct of the South African Defence Force in attacking and killing five 

 children in Umtata in October 1993, that Apla’s initial policy was to avoid attacking 

 civilians, but thereafter he issued orders that civilians, should be attacked to avenge the 

 SADF massacre in Umtata. 

 
[7] The listeners who called in, expressed various opinions, some racially vituperative, some 

 conciliatory, others condemnatory. Cape Talk is a talk radio station with a substantial 

 number of adult listeners and addresses controversial subjects. The presenters provoke 

 listeners by comments and questions to contribute to the debate under discussion. 

 

[8] The views and opinions that came from the listeners from Letlape Mphahlele, and the 

 presenters did not appear to endorse any of the expressed views and opinions, but merely 

 through comment, and questions facilitated the discussions on very controversial issues 

 like the St James Church massacre and the Heidelberg Tavern attack.  Presenters can 

 express opinions regarding public issues, as long as such opinions are not maliciously and 

 dishonestly motivated, and as long same are honestly and fairly made.   

             

[9] The political conflict in South Africa pre 1994 is historically complex.  There is a myriad 

 of opinions and strongly held views.  The question is whether the expression of strongly 

 held views and opinions by particular persons against specific racial groups in the 

 broadcast falls within the purview of section 16 (2) of the Constitution, namely whether 

 Cape Talk in exercising its freedom of expression did so impermissibly, to such an extent 

 that it may be reasoned that it contravened section 16 (2) of the Constitution, namely that 

 its broadcast was an advocacy of hatred that is based on race, ethnicity or religion and 

 that constitutes incitement to cause harm. 

 

]10] The tribunal intently listened to Letlape Mphahele’s views. We found same innocuous 

 and temperate Letlape Mphahele actually concedes that when he went to exile in 1977, he 

 was politically naive, that his analysis of political problems in South Africa was in fact 

 contradictory to the declared to prevailing Pan Africanist Congresses policies. 
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[11] Further he was even advised that the Pan African Congress had white members. Letlape 

 Mphahlele  admits that he has now embraced a more inclusive non-racial political 

 outlook, that he is still to mature in his political thinking.  The listener’s discussions 

 concerned strongly held opinions regarding the civility or imperatives in justifying 

 military attacks on unarmed private citizens. 

 
[12] Letlape Mphahlele was unrepentant regarding the St James and Heidelberg attacks and 

 justifies same as unavoidable in the vagaries and tactics and strategy dictated by Apla’s 

 response against similar attacks by the South African Defense Force attacks in Umtata.     

 

[13] Letlape Mphahele later confirms that it was perhaps unnecessary for South African 

 citizens to resort to armed, conflict in resolving political problems and regrets the waste 

 of human resources expanded by the antagonists.  There is no extortation of, or advocacy 

 of hatred against whites in the interview neither is there any incitement based on race, 

 ethnicity, gender or religion and that constitutes incitement to cause harm. 

 

[14] Though the discussion of such controversial issues tend to be robust an intolerable to 

 certain persons, such robust debates are the hallmark of a free democratic society.   

 

[15] Freedom of expression is of essence to an open and democratic society based on freedom 

 and equality.  Without freedom of expression, openness is severely compromised, and 

 freedom itself is diminished and endangered. 

 

[16] The values and rationale behind the protection afforded to freedom of expression, and the 

relationship between free expression and democracy have been expressed by Cameron J 

in Holomisa v Argus Newspapers Ltd (supra) at 608 G - 609 G as follows: 

 
“In the South African Constitution, the guaranteed right to freedom of speech and 
expression expressly includes freedom of the press and other media (as well as 
freedom of artistic creativity and scientific research); but is by no means limited to 
them.  The rationale for this wide freedom must clearly extend beyond instrumental 
justifications which depend on whether the freedom to speak and communicate 
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advance the democratic process.         
  

 A most comprehensive statement of the value of free expression at common law appears 
in the recent judgment of the Supreme Court Appeal in National Media Limited & 
Other v. Bogoshi 1998 (4) SA 1196 (SCA).  

 
 Content regulation of speech is the antithesis of freedom in a democracy. This approach 
 is not only peculiar to American constitutional law, on the contrary, the South African 
 Constitutional Court, South African Defence Union v Minister of Defence and Ano 
 1999 (4) SA469(CC); 1999 (6) BCLR 615 (CC) stated that:  
 
  “The corollary of the freedom and expression and its related rights is 

 tolerance by society of different views.  Tolerance, of course, does not require 
 approbation of a particular airing of disagreements and the refusal to silence 
 unpopular views .” 

 
[17] It is trite from the afore quoted legal authorities that the media should not be 

 impermissibly inhibited in its capacity and duty to inform its audiences about attitudes 

 within society, including racist attitudes.   

 

 This is well illustrated by a decision of the European Court of Human Rights in Jersildv 

 Denmark (19 EHRR 1).  In that case, the applicant was employed as a television 

 journalist with the Danish Broadcasting Corporation.  He was involved in a programme 

 dealing with a group of self-avowedly racist youths living in Copenhagen. In the course 

 of the interview, which was subsequently broadcast, the interviewees made numerous 

 derogatory and racist remarks about black people in general and immigrant workers in 

 particular.  The journalist was prosecuted in terms of a law prohibiting the making of, 

 inter alia, statements which insulted or degraded a group of persons on the basis of their 

 race, colour, national or ethnic origin.  The European Court held that the law in question 

 violated Article 10 of the Convention.  In paragraph 31 of the judgment, the Court stated: 

 
  “A significant feature of the present case is that the applicant did not make 

 the objectionable statements himself but assisted in their dissemination in his 
 capacity of television journalist responsible for a news programme of 
 Denmarks Radio.  In assessing whether his conviction and sentence were 
 ‘necessary’, the Court will therefore have regard to the principles established 
 in its law relating to the role of the press. 

 
 The Court reiterates that freedom of expression constitutes one of the 
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 essential foundations  of a democratic society and that the safeguards to be 
 afforded to the press are of particular importance.  Whilst the press must not 
 overstep the bounds set, inter alia, in the interest of ‘the protection of the 
 reputation and right of others’, it is nevertheless incumbent on it to impart 
 information and ideas of public interest. 
 Not only does the press have the task of imparting such information and 
 ideas: The public also has the right to receive them.  Were it otherwise, the 
 press would be unable to play its vital role of ‘public watchdog. ...” 

  The Court concluded, at para 33, that: 
 
  “Taken as a whole, the feature could not objectively have appe ared to have 

 as its purpose the propagation of racist views and ideas.  On the contrary, it 
 clearly sought - by means of an interview - to expose, analyse and explain this 
 particular group of youths, limited and frustrated by their social situation, 
 with criminal records and violent attitudes, thus dealing with specific aspects 
 of a matter that already then was of great public concern.” 

 
[18] The principle of editorial independence is an important component of freedom of the 

 press.  It is fundamental to the nurturing and strengthening of a nascent democracy.  

 

 If broadcasters and newspapers are to fulfil their vital function in a democracy they 

should not be cowed into opting for the “safe” course and avoiding the articulation of 

important points of view for fear of the consequences.  Ultimately, it is the public at 

large, which suffers if this were to occur. 

 

 In its first judgment dealing with freedom of expression, a unanimous Constitutional

 Court articulated the values underlying the guarantee of freedom of expression in the 

 following way: 

 
“Freedom of expression lies at the heart of democracy valuable for many 
reasons, including it instrumental function as a guarantor of democracy, its 
implicit recognition and protection of the moral agency of individuals in our 
society and its facilitation of the search for truth by individuals in our society 
need to be able to hear, form and express opinions and views freely on a wide 
range of matters.” 

 
 South African National Defence Union v Minister of Defence & Ano 1999 (4) 
 SA 469 (CC); 1999 BCLR 615 (CC) at para 7 

 
  The Court recognised (at para 8) that freedom of expression is one of a “web of  
  mutually supporting rights” closely related to freedom of religion, belief and  



 8 

  opinion, the right to dignity, the right to freedom of association, the right to vote  
  and to stand for public office and the right to assembly: 
 

“These rights taken together protect the rights of individuals not only 
individually to form and express opinions, of whatever nature, but to 
establish associations and groups of like-minded people to foster and 
propagate such opinions.  The rights implicitly recognise the importance, 
both for a democratic society and for individuals personally, of the ability to 
form and express opinions, whether individually or collectively, even where 
those views are controversial.  The corollary of the freedom of expression 
and its related rights is tolerance by society of different views.  Tolerance, of 
course, does not require approbation of a particular view.  In essence, it 
requires the acceptance of the public airing of disagreements and the refusal 
to silence unpopular views”. 

             
[19] Freedom of expression is not the sole preserve of those who would express lofty noble or 

 even merely inoffensive sentiments. As the European Court of Human Rights has 

 emphasised, freedom of expression is: 

 

 “... applicable not only to information or ideas that are favourably received 
or regarded as inoffensive or as a matter of indifference, but also to those 
that offend, shock or disturb. Freedom of expression, as enshrined in Article 
10, is subject to a number of exceptions which, however, must be narrowly 
interpreted and the necessity for any restrictions must be convincingly 
established.” 

 
  Sunday Times v The United Kingdom (No.2) 1992 14 EHRR 229, para 50 (a)  
  at 241 
 
[20] Broadcasters should not be impermissibly inhibited in their capacity and duty to inform 

their audiences about attitudes within society, including racist attitudes. 

 

 Freedom of expression like any other right in our Bill of Rights is not an absolute right, 

but is subject to limitations.  Our Constitution recognises that hate speech is a legitimate 

limitation of the right of freedom of expression. 

 

There is no lawful reason in the content of the two broadcasts; due to the absence of the 

advocacy of hatred as well as incitement to cause harm to justify the limitation of Cape 

Talk’s right to freedom of expression. 



 9 

 

 
The complaint is dismissed 
 
 
RATHA MOKGOATLHENG 
DEPUTY CHAIRPERSON 
 
 
 
 
  
 
 


