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Case Number: 34/2003 
DATE OF INQUIRY: 01 SEPTEMBER 2003  
 
 
NEW NATIONAL PARTY & OTHERS          COMPLAINANT 
 
VS 
 
 
567 CAPETALK       RESPONDENT 
 
 
TRIBUNAL:   PROF KOBUS VAN ROOYEN (CHAIRPERSON) 
            REV DANIE DU TOIT 
            MR  IYAVAR CHETTY (CO-OPTED MEMBER)   
     
 
FOR THE COMPLAINANT: J DURAND, MP; C JOHNSON MP AND MEDIA 
DIRECTOR, A CORNELISSEN, MEDIA MANAGER. 
 
FOR THE RESPONDENT: MS PHELADI GWANGWA, REGULATORY 
AFFAIRS MANAGER, WITH HER THE STATION MANAGER, MS COLLEEN 
LOUW 
 
 
Hate speech – calling Afrikaners “thick Dutchmen” and later repeating that “thick” 
equals “Dutchmen” – amounting to hate speech in terms of the Broadcasting Code – 
New National Party & Others vs 567 CAPETALK 34/2003. 
 
 
     SUMMARY 
 
In criticizing what he regarded as the extremely poor performance of the national 
rugby team, a presenter of the Respondent stated that the problem with the team is 



 2 

the “thick Dutchmen” in the team. At the  commencement of a caller debate a few 
days later on what he had said, the presenter repeated that Dutchmen are “thick” 
and that the word “thick” was equal to “Dutchmen”. 
 
The Tribunal held that the repetition of the view amounted to the advocacy of a 
view which, in sweeping terms, degraded Afrikaans people. 
 
The complaint was upheld, the Respondent was directed to broadcast a summary of 
this finding, and the Respondent was fined R10 000, of which R5 000 was suspended 
for two years on condition that the Respondent not be found guilty of hate speech 
again during this period by this Tribunal. 
 
 
     JUDGMENT 
 
JCW van Rooyen  
 

Background 

 

[1]  Rugby as a national sport is an immensely sensitive issue in South Africa. Rugby 

has also frequently been perceived to be a sport which is played and organized 

especially by Afrikaans speaking people. For this reason, the organization of 

rugby has often been the focus of political criticism and its organizers accused of 

an unwillingness to truly transform the game.   

        

[2]  Rugby has also had to deal with two crises within its circles concerning race 

during the past two months. Not only was rugby player Geo Cronjé found to have 

been incorrectly accused of racism, but Nigel Pierce, a presenter at the 

Respondent radio station accused the “thick Dutchmen,” who constitute the 

majority of the national team, as the cause of its poor performance. Following 

upon the Cronjé matter, the South African Rugby Football Union appointed an 

independent inquiry under the chairmanship of Justice Edwin King, retired Judge 

President of the Cape Provincial Division of the High Court. 

 

[3]  The New National Party, who was present at our hearing in Cape Town, sent its 

media team to argue that the accusation was racist and offensive and that the 
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Respondent should broadcast an apology. The Respondent then argued that such 

language was permitted by the Constitution of the Republic. It contended that 

while the language may have been in questionable taste, it did not amount to the 

“advocacy” of hatred and, in any case, did not constitute incitement to cause 

harm.  

 

[4]  The Respondent, as a broadcaster that has agreed to the jurisdiction of this 

Commission, has to accept responsibility for what its presenters say. The Code is 

directed at broadcasters and not at presenters. That is why broadcasters have, at 

times, stated that what a presenter says on air does not in any way accord with the 

policy of the broadcaster. However, this is, of course, no excuse. Our experience 

is that broadcasters often have in-house workshops with their presenters so as to 

discuss the Code. On the other hand, insofar as opinion is concerned, much 

freedom is, justifiably, allowed so as to negate any possibility of censorship. But 

when the limits are overstepped, the Station has to accept  responsibility. 

 

 Hate Speech 

 

[5]  The Broadcasting Code1 provides that the electronic media shall not broadcast 

material that advocates hatred based on race, ethnicity, gender or religion and that 

constitutes incitement to cause harm. When speech attains the level of hate 

speech, the guarantee of free speech in section 16 of the Constitution is 

overstepped. The level at which this condition is fulfilled differs from system to 

system. The US Courts2 require advocacy directed at inciting or producing 

imminent lawless action, whilst the Canadian Supreme Court places the emphasis 

on the potential emotional and psychological harm, as well as the threat to dignity 

resulting from such (racist) speech. This Tribunal has opted3 for an approach that 

                                                 
1 As interpreted by this Commission in Engelbrecht  vs YFM(2) 
2 Brandenburg v Ohio 395 US 444(1969); R.A.V. v City of S. Paul 112 S.Ct 2538 (1992). 
3 Human Rights Commission v SABC 31/2002; 2003(1) BCLR 90 (BCCSA). 
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is akin to that of the Canadian Supreme Court,4 an approach that is also similar to 

the approach of the Bundesverfassungsgericht.5 

 

[6]  It has rightly been held that freedom of expression lies at the heart of democracy,6 

and that the “thought control” of the past should never be repeated.7 The value of 

freedom of speech is put to its ultimate test when speech is employed in an 

outrageous and shocking manner – a manner often unacceptable to many, but 

which is, nevertheless, protected in law. Of course, when such speech undermines 

the foundations of our Constitution, a limit is reached. This is especially so in the 

case of dignity, 8 which is a foundational value.  One must also bear in mind that 

stricter standards apply on air, where thousands of people are reached. 

 

[7]  That freedom of opinion is almost without bounds appears from many judgments 

in this field. Political speech is often filled with vehement invective, and 

democracy thrives and survives on such speech. The view of Holmes J on the 

importance of allowing even obnoxious views to be published, on the basis that 

such views would, if necessary, ultimately be countered by opposing views in the 

marketplace of ideas, is well known and has become doctrine in many 

jurisdictions.9   The learned Judge’s statement in Gitlow v New York 10 is also 

significant: 

“Every idea is an incitement. It offers itself for belief and if believed it is acted on 

unless some other belief outweighs it or some failure of energy stifles the 

movement at its birth. The only difference between the expression of an opinion 

and an incitement in the narrower sense is the speaker’s enthusiasm for one 

result.” 

                                                 
4 R v Keegstra (1990) 61 CCC (3 rd) 1 (SCC). 
5 BVerfGE 90,241 (1994); BVerfGE 90,1 (1994).  
6 South African National Defence Union v Minster of Defence and Another 1999(4) SA 469(CC) at par [7.]  
7 Islamic Unity Convention v Independent Broadcasting Authority and Others 2002(4) SA 294(CC). 
8 This includes reputation. 
9 Abrams v United States 250 US 616 (1919).  
10 268 US 652 (1925) at 673. 
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This Tribunal has also given its support to this approach as a broad policy, but has 

also held that the approach cannot save instances of degradation, misinformation 

and the like. 

 

[8]  In the application of the hate speech clause, we have dealt with a variety of 

instances: where Afrikaners were called “planks” by a presenter on Highveld 

Stereo, we held the expression to have been uttered in jest and that the term was, 

in any case, part of the good natured banter between sections of the community.11 

We have, however, been strict where stations have used derogatory racial 

language, such as “kaffir”, 12 outa,13 or “chinks”.14 The only defence would be 

where such terminology is included in an information programme.15 When the 

visiting Sri-Lankan cricket team was attacked on East Coast Radio for what was 

regarded by the presenter as their poor sportsmanship, and degrading language 

was used, we held that although the references were in particularly questionable 

taste, the language did not amount to hate speech since it was not based on race or 

gender but was directed at the team as a team.16  In another matter we did, 

however, hold the language of a person with whom an interview was conducted 

on Radio Islam to have been hate speech against Jews as a race.17 A song played 

on an SABC radio station was held to be degrading to the Indian community, and 

to amount to hate speech. 18 Since it was broadcast as part of a bona fide 

discussion on the matter, that broadcast was, however, not regarded as a 

contravention of the Code. 

 

[9]  In the present instance the words were uttered seriously. The presenter most 

certainly had a right to express a view on the state of rugby in South Africa. In 

                                                 
11 Kleynhans v Highveld Stereo 50/2002. 
12 K Donkin vs SABC 5/98 
13 Human Rights Commission, Poolman & Steffers vs Radio Pulpit 01/2001. 
14 Johnson vs 94.7 Highveld Stereo 07/2002. 
15 AJ Meyburgh & S Ingelby vs Radio 702 04/2001. 
16 GA Clarke, C Jordaan & Others vs East Coast Radio 06/2003 
17 Polakow vs Radio Islam 61/2002. 
18 Human Rights Commission v SABC 31/2002; 2003(1) BCLR 90 (BCCSA). 
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terms of the Code, he would probably have had to balance it if expressed as a 

matter of public importance. Nevertheless, the opinion, even though highly 

critical, would not have fallen foul of the hate speech provision. When the 

presenter expressed the view the first time, we would probably have found it to 

have been off the cuff and not calculated to hurt. But when, a few days later, the 

presenter clearly expressed his intention, and stated that the meaning of the word  

“thick” (in the sense of stupid) was “equal” to “Dutchmen” (meaning Afrikaners), 

he clearly overstepped the mark. The fact that a call- in debate was held on the 

topic and several listeners criticized his view, did not detract from the fact that the 

presenter had uttered the words, which propagated the message that all Afrikaners 

are stupid. Although the statement might be laughed off by many Afrikaners, one  
should bear in mind that this was not said in private company but on the airwaves, 

with thousands of listeners, including Afrikaners, listening. The hate aspect lies in 

the seriousness with which it was stated that all Afrikaners are “thick”, and here 

the statement has a bearing not only on Afrikaners in the Springbok rugby team, 

but relates to all Afrikaners. Afrikaners as a group are implicated and the 

statement was not said in jest. That the words constituted incitement to cause 

harm, emerges from the manner in which the words were uttered: seriously, 

clearly and obviously without any respect shown towards those involved. In the 

light of our approach tha t “harm” also includes emotional harm, we are convinced 

that a substantial number of listeners were seriously hurt by the callous attack on 

their intellect as Afrikaners. It is mitigating to a certain extent that callers were 

allowed to react in a phone- in debate. Nevertheless, there was no concession by 

the presenter that his choice of language was degrading.  The remark must also be 

viewed within the wider context of establishing democracy in South Africa. The 

pain suffered by the disenfranchised majority in the period prior to the 

Constitution acts as a strong reminder of the pain and suffering that such speech 

can inflict. Although the remark under consideration pales in relation to the 

suffering experienced under that dispensation, it is particularly important that 

degrading remarks, based on race, should not be made on air.  South Africa is in a 
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nation-building phase, and to allow this kind of language on air is destructive of 

that process. 

 

[10]  We regard the language used in a serious light. We are entitled to impose a fine of 

up to R40 000. We do not believe that the maximum fine would be appropriate in 

this case, since the station itself has clearly conveyed to us that this kind of 

language does not meet with the approval of management. Nevertheless, we 

believe that we must show our displeasure at what was said by the presenter by 

imposing a fine of R10 000, R5 000 of which is suspended for two years, subject 

to the condition that the station not be found guilty of hate speech during that term 

by this Commission. 

 

In addition, the Respondent’s manager must broadcast the following statement, 

between 07:30 and 08:00, within seven days from the release of this judgment: 

 

“The Broadcasting Complaints Commission of South Africa has held Cape Talk 

to have been in contravention of the Broadcasting Code. This decision is based on 

one of its presenters having employed hate speech in his criticism of the 

Afrikaans members of the Springbok Rugby team. The Tribunal has noted in 

mitigation that the station itself had clearly conveyed to it that this kind of 

language did not represent the view of the management.  The station was 

nevertheless fined R10 000, of which R5 000 was suspended for two years. The 

Commission has directed the station to broadcast this statement within 7 days of 

the release of its judgment, which was unanimously reached by the three members 

on the Tribunal: Prof Kobus van Rooyen (Chairperson), Rev Danie du Toit and 

Mr Iyavar Chetty.”  

 

JCW VAN ROOYEN SC 
CHAIRPERSON 
 
16 September 2003 

The other Commissioners agreed with the judgment of the Chair. 


