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CASE NUMBER:  23/2010 

 

DATE OF HEARING: 01 OCTOBER 2010      

 

BERRY                                COMPLAINANT 

 

vs. 

 

567 CAPE TALK        RESPONDENT 

 

 

 

TRIBUNAL:  PROF JCW VAN ROOYEN SC (CHAIRPERSON) 

PROF HENNING VILJOEN (DEPUTY CHAIRPERSON) 

   MR ROBIN SEWLAL 

   MR BRIAN MAKEKETA 

 

     

Complainant:   The Complainant did not attend.    

 

For the Respondent: Ms Khahliso Mochaba, Human Capital & Regulatory Affairs 

Manager of Primedia (Proprietary) Limited. 

 _____________________________________________________________________________ 

Complaint against broadcaster for broadcasting a satire in which a guest presenter  describes a 

bestiality scene on radio – context in which broadcast should be judged was one of humour but 

limitations to humour considered in this case – found that broadcaster went too far – 

contravention of clause 28 of Code found and complaints upheld –Fine imposed.  Berry vs 567 

Cape Talk, Case No: 23/2010(BCTSA) 

_____________________________________________________________________________ 
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SUMMARY 

 

A complaint was received against 567 Cape Talk segment called “The Week that Wasn’t” 

where a guest presenter in a programme explicitly describes a bestiality scene from a 

DSTV programme called Kenny vs Spenny. The guest presenter explicitly describes the 

sexual scene to the listeners and he even adds his own words of encouragement for the goat 

to take the person on. The Tribunal considered the complaint in terms of clause 28 of the 

Broadcasting Code. In this clause the words “scene or scenes” are used in the context that 

they are prohibited when they depict explicit violent sexual conduct, bestiality, etc. With 

reference to three previous cases before the Tribunal when the meaning of the words 

“scene or scenes” had to be interpreted, the Tribunal decided that it is not limited to visual 

scenes: a description of  bestiality could constitute a contravention of clause 28. In this 

instance such contravention was found and the complaint upheld. A fine of R10 000 was 

imposed. 

______________________________________________________________________________

      

JUDGMENT 

 

B  MAKEKETA 

 

[1] On 04 June 2010 during the Redi Direko show, a weekly segment called “The Week that 

Wasn’t” was aired between 10am and 11h30 am. During the programme, one of the 

regular guests to the show was heard explicitly attempting to describe a scene from 

Kenny v Spenny TV show broadcast on DSTV of a man on all fours having a sexual act 

with a goat. The guest explicitly describes the sexual scene of the actor with the goat to 

the listeners. The complainant found this very offensive.   

 

[2] The complaint reads as follows: 

 

 “RE: Cape Talk 567 – Friday am 04-06-2010 

Talk show host-Salanda Saluka? Spelling/apologies.  As I went into my kitchen I caught what can 

only be described as a most disgusting and offensive telephone call which was being broadcast. 

A gentleman was making fun of an incident where a man who was naked from the waist down 

was attempting to sodomise a goat which he had placed on its back whilst people around were 

shouting “take him, take him”.  The person who had phoned in about this was obviously amused 

and making light of what he called “making love to a goat”  I cannot understand why the presenter 

did not instantly cut off the caller and it became obvious that she was not able to deal with the 

situation. I believe that this warrants investigation and I would appreciate a report about the 

findings.  The programme was between 10am and 11:30.” 
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 [3] 567 Cape Talk responded as follows: 

 

“567 Cape Talk is in receipt of a complaint from one Peter Berry.  The complaint relates to a 

satirical piece broadcast on 567 Cape Talk. The office of the Registrar has directed us to respond 

to the complaint in terms of clause 28(ii) of the Code 

 

 Clause 28 of the Code deals with sexual conduct and 28(ii) provides that: “Licensees shall not 

broadcast material, which judged within context, contains a scene or scenes, simulated or real of 

any of the following:  

 

(ii)   Explicit violent sexual conduct”. 

 

567 Cape Talk submits that the broadcast complained of did not contain any scenes of “explicit 

violent sexual conduct.”  Consequently, the station submits that there has been no violation of the 

provisions of clause 28(ii) of the Code .Furthermore, the station submits that context is paramount 

when judging speech. The submission finds support in the very wording of clause 28 which in its 

relevant sections, requires broadcast material to be judged within context “Licensees shall not 

broadcast material, which judged within context.   

 

Cape Talk is of the strong view that the broadcast in question be put in context.  The broadcast 

was heard on a segment of the Redi Direko show which is called “The Week that Wasn’t”.  This is 

a satirical review of the news stories of the week as seen by a comedian and is done by stand-up 

comedian Nick Rabinowitz.  The broadcast complained of was aired in the context. 

 

“You have advised the station to further respond to the complaint in terms of clause 28(iii) of the 

BCCSA Code of Conduct (“the Code”).  It is the station’s respectful submission that the broadcast 

complained of did not violate the provisions of clause 28(iii) of the Code.  The station reiterates 

the submission made in its earlier response that was based on clause 28(ii) of the Code, namely 

that context is of great importance when judging language.  The submission finds support in the 

very wording of clause 28 of the Code which in its relevant parts requires broadcast material to be 

judged within context “Licensees shall not broadcast material, which judged within context 

[underlining own emphasis]….   

 

As already stated, the material complained of was broadcast on a segment of the Redi Direko 

show which is called “The Week that Wasn’t”.  This is a satirical review of the news stories of the 

week as seen by a stand-up comedian.  567 Cape Talk’s audience is sophisticated adults who 

understand satire for what it is.  We submit that a reasonable 567 Cape Talk listener would have 

understood the broadcast in question as a satirical take of what was topical in that week. It is 

therefore the station’s respectful submission that there has been no violation of the provisions of 

clause 28 of the Code. “  

 

[4] The relevant clause of the Broadcasting Code that we have to deal with is clause 28 

which provides as follows: 

“Licensees shall not broadcast material, which judged within context, contains a scene 

or scenes, simulated or real of any of the following: 
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(i)  A person who, or is depicted as being under the age of 18 years, 

participating in, engaging in or assisting another person to engage in 

sexual conduct or a lewd display of nudity 

(ii)  Explicit violent sexual conduct; 

(iii)  Bestiality; 

(iv)  Explicit sexual conduct which degrades a person in the sense that it 

advocates a particular form of hatred based on gender and which 

constitutes incitement to cause harm.” 

 

[5] It is the jurisprudence of the BCCSA that the words “a scene or scenes” prima facie 

create the impression that the Broadcasting Code outlaws only the visual depiction of 

explicit violent sexual conduct, bestiality, etc. However, the Tribunal has held that a 

description of the forbidden acts also falls within the ambit of the clause. 

 

[6]  In the case of AT van Rooy v SABC, case no. 2002/01, this Tribunal had to deal with a 

complaint of bestiality in a radio broadcast. The complaint was against a broadcaster 

(5fm) whose presenter played a tape on air containing the following: “Stupid people have 

stupid children. If you’re stupid, please don’t have sex! If you insist on having sex then 

please have sex with animals, preferably animals smarter than you are.” The presenters 

went on making fun of the tape and it was found that they acted in a frivolous and 

disgusting manner. The broadcaster conceded that a serious breach of the Code had 

occurred and was found guilty and fined R 27 500, which amount was reduced on appeal 

to R 17 500. 

 

[7]  In another case, Spencer, Van Heerden & Patel v 5fm, case no. 2006/45, the Tribunal had 

to deal with a complaint regarding the broadcast of a skit that amounted to a parody on 

Michael Jackson’s song “Thriller”. In the song the singer replaced the lyrics of the song 

with lyrics which contain references to paedophilia and Michael Jackson. The Tribunal 

dealt with the complaint in terms of clause 28 of the Code and found that nothing 

contained in clause 28 limits the prohibition to television broadcasts only. In the result, 

the Tribunal found that there was a contravention by the broadcaster and the complaint 

was upheld. 
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[8]  In another case, I Teka v SABC 1, case no. 2008/23, the Tribunal had to deal with a 

complaint against a programme on soccer, the presenter of which asked viewers to 

identify a soccer star. The presenter gave viewers one clue that the soccer star as a young 

boy, who had lost his virginity to a goat. The Tribunal considered the complaint in terms 

of clause 28 of the Broadcasting Code. The Tribunal decided that it was not bound by the 

words in the clause of “scene or scenes” of explicit violent sexual conduct, bestiality, etc. 

to visual scenes – a description of explicit violent sexual conduct or of bestiality, etc. 

could constitute a contravention of clause 28. In this instance a contravention was found 

and the complaint upheld.  

 

[9] While the two main arguments, as advanced by the broadcaster, of Satire and Context 

were given much thought in judging this case, the question still remains in my mind, has 

this Satire segment violated clause 28 of the Broadcasting Code or not. In this case, I 

believe that an objective reasonable viewer will agree that, yes indeed, this satire has 

crossed the line. In judging this case I confined myself to clause 28 of the BCCSA Code 

of Conduct, however, it is important to note that in South African law, bestiality is 

outlawed by section 13 of the Criminal Law (Sexual Offences and Related Matters) 

Amendment Act 30 of 2007 and section 2 of the Animals Protection Act 71 of 1962.  I 

find this particular broadcast to have been in conflict with clause 28 of the BCCSA Code 

of Conduct. The description of bestiality was not broadcast as a bona fide documentary or 

news, but merely as a cheap skit. It should always be borne in mind that there is a great 

difference between an audience which willingly goes out to buy a ticket to attend a 

comedy show and an unknown audience which listens to a radio broadcast. The airwaves 

belong to the public (res publicae) and freedoms which might, in a pub show or exclusive 

public performance, be acceptable as part of comedy, simply do not fit on the airwaves.  

They do not fit because they blatantly flaunt an act which is abhorrent for public 

consumption on the airwaves.  

 

[10]  This leads me to ask another question: Does saying anything in the name of a skit 

exonerate anybody from taking responsibility for their actions? I do not think so. While 

section 16(1) of the Constitution of the Republic of South Africa protects and recognises 
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the value of freedom of expression, sections 10, 16(2) and 36 of the Constitution of the 

Republic of South Africa reminds one that freedom of expression is not absolute. Within 

the broadcasting sphere, clause 28 sets out further limits. It is therefore my view that 

although humour is a very important element in our human existence, there are limits to 

what can be said in the context of humour, at least on the airwaves. 

 

[11]    In the result, I find that the broadcaster has violated clause 28 of the Broadcasting Code 

and the complaint is therefore upheld. I have requested the Respondent to provide us with 

its view on sanction and we have considered its representation in this regard. It should be 

pointed out that the reference to the fact that bestiality is forbidden by legislation was, of 

course, not part of the complaint and the Tribunal also did not make a finding on the 

legislation. The reference to the legislation simply explained that bestiality is forbidden 

by law and illustrated the grave nature of the act. We have taken into consideration that 

the insert amounted to a skit on a matter that had come before the Tribunal of the 

BCCSA. However, when dealing with bestiality it should be borne in mind that one is 

within “forbidden waters” and that the word “explicit” is not even added as a requirement 

in clause 28 in so far as bestiality is concerned. Of course context is important, but the 

fact remains that the details broadcast amount to a description of bestiality which falls 

within the definition. We have come to the conclusion that it is necessary for the Tribunal 

to show its serious discontent with the broadcast and thus a fine of R10 000 is imposed. 

The “skit” saved it from a higher fine, which could have gone up to the maximum of 

R50 000. The fine is payable to the Registrar on or before 30 November 2010 in a 

manner directed by the Registrar.   

 

 

 
JCW Van Rooyen SC       

5 November 2010 

 

Chairperson Van Rooyen and Commissioners Viljoen and Sewlal concurred in the judgment 

of Commissioner Makeketa. 
 


