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CASE NUMBER: 12/2016 

 

DATE OF HEARING:   08 SEPTEMBER 2016    

JUDGMENT RELEASE DATE:  17 OCTOBER 2016 

  

MONTSHO         COMPLAINANT 

vs 

e.tv          RESPONDENT 

 

TRIBUNAL:  PROF HP VILJOEN (ACTING CHAIRPERSON) 

   MS G HARPER 

   DR N MAKAULA-NTSEBEZA 

   ADV R SEWLAL  

          

THE COMPLAINANT IN PERSON   

FOR THE RESPONDENT: Ms Lara Kantor: Group Executive, Mr Morapedi Pilane: 

Assistant Compliance Executive and Luxury Msiza: Executive Producer of e.tv.  
 _________________________________________________________________________________ 

 Language – grossly offensive language in pre-recorded broadcast when large numbers of 

children likely to have been in the audience – contravention of Code.  Montsho vs e.tv, Case 

No: 12/2016(BCCSA) 

________________________________________________________________________ 

SUMMARY   

The Registrar received a complaint wherein the word “msunu” was included in a pre-

recorded broadcast by the Respondent. The time of broadcast was 10h00 on a Sunday 

morning. It was not disputed that the word is grossly offensive and cannot have any 

other meaning than that of referring to female genitalia in a vulgar and offensive 

manner. Clause 7(1) of the Code clearly prohibits the use of grossly offensive language 
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before the watershed. The Tribunal had no doubt that at the time of the broadcast that 

a large number of children was likely to have been present in the audience. The 

audience advisory of PG13VL did not suffice to prevent a contravention of Clause 6(1) 

and 6(11) of the Code.  

 

The Complaint was upheld and a fine of R10 000 was imposed. 

_________________________________________________________________________ 

JUDGMENT 

G HARPER  

[1] This is a complaint against e.tv for not having censored the grossly offensive word 

“msunu” uttered by Tats Nkonzo, a comedian, in the programme The Big Debate: 

Local Democracy, which was broadcast at 10h00 on Sunday the 31st of July 2016. 

The programme was broadcast before the watershed period at a time when it was 

likely that viewers would have included children up to the age of 18 and was 

accompanied by an audience advisory of PG13VL. 

            

[2] The complaint reads as follows: 

 “I found it dissapointing that Etv did not censor the word "ms*nu" blurted out by the guest 

comedian who was singing . The program was flighted on a Sunday with children and the 
mayor of Johannesburg in the audience amongst other political dignitaries.No apology by the 
comedian was made, there was no reprimand of any kind towards this foul vulgarity. Please 
advise what kind of action is taken when something like this happens.  The comedian used 
the word while singing a satirical song about the president. The broadcast was at 10am this 
morning. The word itself is crude....there is no context that would make the word okay in front 
of kids in a Sunday morning.” 
 
 

[3]  The Broadcaster responded as follows: 

 “Complaint Re: e.tv “The Big Debate”  
 
This letter is in response to a complaint by Itumeleng Montsho about the broadcast of The Big 
Debate episode on July 31 at 10am. According to the complainant, the comedian used vulgar 
language not appropriate for children. 
 
We have been asked to respond in terms of the clauses on children, age restrictions and 
audience advisories. 
 
 The Complaint 
The complainant objects to the use of the Zulu word msunu which when loosely translated to 
English refers to male genitalia.  
 
The Big Debate  
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The Big Debate episode is a current affairs programme. This episode featured high profile 
political leaders who discussed local governance issues. A comedian was slotted in the 
middle of the show and his comments subsequently gave rise to this complaint. 
 
The Language 
In respect of the impugned scene it is important to have regard to context, which was 
comedic. e.tv respectfully submits that the word was clearly said ‘tongue in cheek’ in the 
course of a comedic routine.  
 
The joke was accompanied by laughs from the audience clearly indicating that it was just a 
joke and not to be taken seriously. We submit that the comedic context mitigates any potential 
offence. Politicians are adversarial and if indeed the word was viewed as inappropriate the 
party political representatives would have swiftly intervened. This did not happen as we 
believe the word was viewed in context and not understood as grossly offensive. 
 
It must be borne in mind that the Commission has in numerous occasion stated that the 
audience should guard against becoming overly sensitive to material containing provocative 
humour and satirical comment and should also carefully consider language in comedic 
contexts.  
 
Age restrictions and warnings  
The episode was rated PG13VL. Given this rating we do not expect that a large number of 
children would have been part of the audience unaccompanied by parents or care givers to 
supervise their viewing. In addition, given the programme’s subject matter, it is unlikely that a 
large number of children would have wanted to watch the show. 
 
All considered, we submit that there is no contravention of the Code.”  

 
  

[4]  The Complainant replied as follows:  

 
 “This is unacceptable, if the word p***y or motherf**erwere used in a comedic routine, would 
this be acceptable at that time of day? 
 
I interpreted the audiences response as shock, you can clearly see that Mayor Parks Tau is 
taken aback 
 
The word itself is crude....if it was on a 9pm programe I would have paid it no attention, 
furthermore, you cannot anticipate that a swear word can be used uncesored on a 
prerecorded program 
 
This answer is unacceptable...especially the lack of concern in which it is given.”  

 

 

EVALUATION 

 

[5]   The tribunal commissioners were addressed by both the complainant and the 

broadcaster. It is common cause that the programme was broadcast before the 

watershed period with an audience advisory PG13VL. The issues under consideration 

are whether or not the Zulu word “msunu” is open to various interpretations other 

than that of being grossly offensive language. If found to constitute grossly offensive 

language used before the watershed period, would it or would it not result in a 

contravention of the BCCSA Free-to-Air Code of Conduct in respect of children 
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viewers in the light of its comedic context and the display of the PG13VL audience 

advisory.  

 

[6] The applicable clauses are: 

  

6.  Children 

(1) Broadcasting service licensees must not broadcast material which 

is harmful or disturbing to children at times when a large number 

of children is likely to be part of the audience. 

 

(11) No excessively or grossly offensive language should be used before 

the watershed period on television or at times when a large 

number of children is likely to be part of the audience on television 

or radio. 

 

 7.  Watershed Period 

(1) Programming on television which contains scenes of explicit 

violence and/or sexual conduct and/or nudity and/or grossly 

offensive language intended for adult audiences must not be 

broadcast before the watershed period. 

  

[7] The complainant’s view is that the word “msunu” is a crude and vulgar word used to 

describe female genitalia and too extreme a word to be broadcast at 10 am on a Sunday 

morning despite the comedic nature of the programme and the audience advisory. The 

complainant insisted that the laughter of the children in the live audience and the 

comedic context of the show do not “make the word okay in front of kids on a Sunday 

morning”. The complainant felt strongly about the need to address the broadcaster’s 

actions in order not to give the impression that such act or omission is condonable in 

future broadcasts.  

 

[8] The complainant expressed concern at the broadcaster’s lack of insight into its 

wrongful action and its refusal to accept its error. He further highlighted that the 

broadcaster did have the opportunity to bleep out the word prior to the programme 
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being broadcast and disagreed with the broadcaster’s contention that the ‘bleeping 

out’ of the word would amount to recreating the artist’s work. 

 

[9] The broadcaster disagreed with the complainant’s strict interpretation of the word and 

submitted that the word must be viewed in the context of political satire on the 

controversial Nkandla saga. The broadcaster contended that the word is not as grossly 

offensive as suggested by the complainant when viewed in the context of the 

programme and given that the comedic insert was followed by the audience’s 

laughter. It argued that the word was used once and fleetingly, therefore its use was 

not excessive and for the contextual reasons stated above not grossly offensive.  

  

[10] The broadcaster conceded that it was not aware of the word “msunu” being in the 

programme and submitted that in any event although the word could have been 

bleeped out it is not its practice to do so in the case of a comedian’s work as this 

would amount to recreating artistic work. In mitigation the broadcaster highlighted the 

challenges it experiences when broadcasting during electoral periods in so far as 

observing broadcasting time frames and avoiding actions that may be construed by 

sensitive political audiences as the broadcaster interfering with political content. It 

stated that its standard approach in cases such as the matter before us is to provide an 

audience advisory to safeguard children from disturbing material. 

 

[11] The broadcaster believed that the audience advisory in conjunction with the reliance 

on parental supervision amounted to the broadcaster having taken exceptional care in 

making the programme. It confirmed that secondary school children were indeed in 

the live audience but given the nature of the programme they did not expect the 

number of children to be large and assumed they were accompanied by parents or care 

givers. Furthermore, as the programme was broadcast at 10am younger children 

would have been unlikely to have been watching television as the children’s 

programmes would have ended between 09h30 and 10h00.   

 

[12] Undoubtedly the word “msunu” is derogatory and grossly offensive. No other 

interpretations were provided at the hearing nor could they be sourced by the writer 

and her fellow commissioners. It is trite that even within the ambit of a programme 

that has comedic and or satirical context, broadcasters must ensure that in 
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broadcasting such language they do not contravene any of the clauses of the BCCSA 

Code.  

  

[13] Clause 7(1) of the Code is clear on grossly offensive language intended for adult 

audiences not being permitted before the watershed period. The question remains as to 

whether the PG13VL rating sufficed to exonerate the broadcaster when in all 

likelihood children between the ages of 13 and 18 may have been part of the 

television viewers at 10h00 on a Sunday before the watershed period.  

 

[14] The broadcaster’s mitigating electoral reasons for contravening the watershed period 

clause and their reliance on an audience advisory of PG13VL are poor when balanced 

against safeguarding minor viewers from grossly offensive language. The purpose of 

an audience advisory is merely to assist audiences in choosing a programme. 

Therefore, there is no doubt that when language is grossly offensive and not subject to 

a lesser offensive or alternative interpretation all children under the age of 18 must 

be protected from exposure to such language by appropriate audience advisory or by 

bleeping out the said material.  

 

[15] It is of concern that the broadcaster did not apply itself diligently to the content of the 

comedian’s presentation and in fact conceded that it was not even aware of the word 

“msunu” having been uttered by the comedian. The inference drawn is that the 

broadcaster’s argument of not wanting to recreate artistic work by bleeping out the 

word lacks substance. The fact that this was a pre-recorded broadcast further 

highlights the broadcaster’s lack of careful editing. The word could have been bleeped 

out, as is often done by broadcasters. No apology was tendered by the broadcaster for 

its act or omission. In fact, the broadcaster displayed a lack of insight into the contents 

of clauses 6(1), 6(11) and 7(1) within which the interests of all minors are safeguarded 

from grossly offensive language.  

 

[16] In the result, I find that there has been a contravention of the Code by the broadcaster 

and request it and the complainant to provide us, via the Registrar, with argument as 

to sanction. 

 

 SANCTION 
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[17] Itumeleng Montsho: “Thank you for the document. 

 
I propose that a strong sanction in the form of a fine is the only one that will serve as a 
deterrent for the following reasons: 

 
The broadcaster was unwilling to consider ,at the very least, that they may be in the wrong, 
instead they  insisted they were correct.This is not a matter they are confused about,they are 
adamant that they are correct. 
 
They stated that the complainant is an individual,ignoring the fact that an individual is a 
complainant type allowed by the BCCSA. I do not believe if they were approached 
directly,without the intervention of the BCCSA,they would have been persuaded of the wrong 
doing,and would have continued with actions of this nature. 
“  
At the hearing,even after being given a chance to deliberate amongst each other,they came 
back unwilling to consider that there may have been wrong doing. 
 
If prior to or during the hearing they changed their position,or at least considered there may 
have been wrongdoing,I would have taken a totally different approach to the sanction.They do 
need a sanction that will make them stop and think before they do something like this 
again,and also make them introspect in how they respond to complaints from the public.”  
 

[18] e.tv: “ RE: DRAFT JUDGMENT CASE NUMBER 12/2016 

 
“e.tv has noted the draft judgment and hereby makes submissions on the appropriate 
sanction. We note that the draft judgment has found that e.tv contravened  the Code. 
This submission does not address the finding but restricts itself to the issue of sanction. 
This submission should therefore not be construed as a waiver of our right to apply for 
leave to appeal the judgment, when it is published in its final form. 
 
Mitigating factors 
 
In e.tv's view there are a number of mitigating factors which should be taken into account 
when determining the severity of the sanction. 
 
1.  The broadcast was accompanied by a PG13 advisory and a warning on 

Language 
 

While the Commission  may find that the advisories were not sufficient and that the 
Code was still contravened in spite of the advisories, e.tv submits that the fact that 
audience advisories were included, mitigates against a fine being applied. We 
respectfully submit that fines should be reserved for matters in which there is a blatant 
disregard for the Code, which was not the case here. Here,  e.tv made a genuine  
attempt to comply with the Code by providing the necessary warnings 
 
We also draw the Commission's attention to a previous judgment in case number 
14/2013 in which a complaint against the SABC was upheld. The case concerned a 
programme depicting sexual foreplay which was broadcast at 14:40 (when children 
may have been part of the audience) without an "S" warning. The Commission found 
that an'S" warning should have been included as 

 
 

" ...parents and other caregivers would then have been in a position to decide 
whether to prevent children under 13 from viewing the broadcast." 

 
 

Although the complaint was upheld, the sanction applied was a reprimand, not a  fine. 
 
In another case- adjudication number 26/A/2014, this time involving e.tv, the 
Commission stated that: 
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"Audience advisories empower parents to decide whether they want their children 
to view or not to view material with elements they may find offensive. In instances 
where the broadcaster has failed to provide such information, the BCCSA has in 
past imposed heavy fines on the broadcasters." 

 
e.tv submits that in light of such judgments, it would be inappropriate in the present 
case, where audience advisories were provided by e.tv, to nonetheless apply a fine. 

 
 

2.  The contravention was fleeting and not repeated 
 

e.tv submits that the Commission should take into account that the offensive word was 
said fleetingly and was not repeated, and that there was no other offensive material in 
the programme. In our view it is therefore appropriate for a reprimand rather than a 
fine to be applied. 

 
In previous  judgments, the  Commission  has  taken  into  account  the  manner  in  
which offensive  language was used. For instance, in the matter mentioned above, 
adjudication number 26/A/2014, the Commission stated: 

 
"'The episode under review had just one offending word said in passing and inaudibly. 
Other than that there were no other classifiable elements in the episode. The advisory 
provided by the broadcasterofPG13 was adequate." 

 
In that case, the Commission declined to even entertain the complaint. In this case, 
we submit the fleeting nature of the offence should at the very least be taken into 
account when the sanction is determined. 

 
 

3. The contravention took place in the context of public interest programming 
 

e.tv is a commercial broadcaster and much of its schedule is devoted to maximising 
revenue. However,  as a  free-to-air  broadcaster  e.tv  must  also  deliver  various  
public  interest obligations through news and information programming. This is intended 
to 'serve the public good' rather than make a profit. Coverage of elections through 
programmes like the one being considered in the present case, is one such example. 
 
e.tv submits that although the Commission may find it contravened the Code, it should, 
when deciding   the  sanction,   keep   in  mind  that  important   public  interest  
objectives   were nonetheless achieved during the broadcast. It is not in dispute that the 
programme is a bone fide current affairs programme dealing with crucial issues of the 
day (in this case the local government elections).  The programme in which the 
contravention occurred was not a reckless pursuit of commercial objectives but rather 
a genuine attempt to serve the public interest by providing a space for political satire 
and open debate. In light of this, we submit that a reprimand rather than a fine would 
be the appropriate sanction. 

 
In conclusion, we wish to thank the Commission for the opportunity to make these 
submissions  and we further wish to express our regret that the segment caused offence to 
a viewer. Although it has been our past experience that children generally do not watch 
current affairs shows, we wish to learn from this experience going forward. We will 
therefore be considering a review of our approach to 'live to tape' current affairs 
broadcasts and the checks applied to such programmes before scheduling and play-out. 
 
We reiterate our respectful submission that a reprimand is the appropriate sanction in 

this matter.”  
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[19]     We do not think a reprimand is sufficient sanction in this case.  The fact that it was an 

edited broadcast, in other words they could have bleeped out the offensive word, and 

that the broadcaster maintained to the end that this was no contravention.  I am also 

concerned about the fact that school children were encouraged to attend the 

debate.  That means that there were probably more children than usual in the audience 

watching and listening to the broadcast of a current affairs programme because their 

friends would have been "on tv". 

 

In the light of the broadcaster’s serious contravention of clauses 6(1), 6(11)  and  7(1),  

the  tribunal  has  decided  that  the  appropriate  sanction  is  to impose a fine of R10 

000.00 to be paid to the Registrar on or before the 15th November 2016. 

 

 

G HARPER  

BCCSA COMMISSIONER      

  

The Acting Chairperson Viljoen and Commissioners Makaula-Ntsebeza and Sewlal 

concurred with the judgment. 

 


