
1 

 

 

CASE NUMBER: 17/2017 

DATE OF HEARING:   30 AUGUST 2017   

JUDGMENT RELEASE DATE:  05 OCTOBER  

 

e.tv           APPELLANT  

vs 

HIBBERS          RESPONDENT 

and 

BENSON        COMPLAINANT 

vs 

e.tv         RESPONDENT 

 

TRIBUNAL:  PROF HENNING VILJOEN (CHAIRPERSON) 

   MS NOKUBONGA FAKUDE 

   ADV BOITUMELO TLHAKUNG 

 

FOR THE COMPLAINANTS: Mrs Hibbers represented by Ms Sonja Zyktow. 

Mr CR Benson was unable to attend.  

         

FOR THE BROADCASTER: Mr. Ndivhuho Norman Munzhelele - General Head: 

Regulatory and Strategy accompanied by Mr. Morapedi Pilane - Assistant Compliance 

Officer and Mr. Malebo Phage - Executive Stakeholder Management. 
 _________________________________________________________________________________ 

 The broadcasting of of material which glamorises violence- children  likely to be in the 

audience – meaning of child in terms of the Broadcasting Code. Appeal against BCCSA 

Adjudication No: 21/A/2017:  e.tv vs Hibbers and Benson vs e.tv, Case No: 17/2017 
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SUMMARY 

APPEAL  

The broadcaster appeals against the BCCSA adjudication that its broadcast of the 

series ’Unusual Suspects’ on 17 May 2017 between 17:30 and 18:30 was in 

contravention of clause 6(1) of the Broadcasting Code whereby a fine of R10 000 was 

imposed.   

 

The Tribunal revisited the meaning of ’child’ as per clause 1 of the BCCSA Code 

including that of BRC in line with the broadcaster’s understanding when scheduling its 

programmes. To manage the latter risk the Tribunal urge all broadcasters to 

consistently apply clause 6(1) of the Broadcasting Code with the common 

understanding that a child is any person below the age of 18.   

The broadcaster’s appeal was upheld.  

 

COMPLAINT  

Complaint was received that the broadcaster should refrain from broadcasting of 

material which glamorises violence such as ’Unusual Suspects’ between 17:30 and 18:30 

when a large number of children could have been watching.   

 

The Tribunal revisited the meaning of ’child’ as per clause 1 of the Broadcasting Code 

including that of BRC in line with the broadcaster’s understanding when scheduling its 

programmes. To manage the latter risk the Tribunal urge all broadcasters to 

consistently apply the Broadcasting Code with the common understanding that a child 

is any person below the age of 18.  

The complaint was not upheld.    

__________________________________________________________________________  

JUDGMENT  

ADV B TLHAKUNG  

  

[1] This judgement deals with two cases which were heard during the same hearing.  The 

first is an appeal by e.tv against the finding by a Commissioner in the complaint by 

Hibbers, and the second is a complaint by Benson against a similar broadcast by e.tv.  

Both complaints were against episodes in the series “Unusual Suspects”.  It was 



3 

 

agreed with the parties that because the content of both episodes was so similar as far 

as violence is concerned and the fact that children were probably part of the audience 

during both broadcasts, both the appeal and the complaint should be dealt with in the 

same hearing. 

  

[2] The Appeal case: 

A commissioner of the BCCSA adjudicated this complaint and found that the 

Broadcaster contravened clause 6(1) of the Broadcasting Code and imposed a fine of 

R10 000.    

  “The documentary complained about is broadcast at 17h30. This is, definitely the time when a 
large number of children are likely to be part of the audience. It is my view that a documentary 
such as this one should be broadcast during the watershed period”.   

  

[3] The Broadcaster applied for leave to appeal against this adjudication and the 

application was granted by the Chairperson.  The grounds for appeal were set out by the 

Broadcaster as follows: 

 

“REQUEST FOR LEAVE TO APPEAL THE DECISION OF THE BCCSA ADJUDICATION  

NUMBER 21/A/2017- HIBBERS vs. e.tv  

  

1. The above matter bears reference.  

  

2. The Broadcasting Complaints Commission of South Africa (BCCSA) adjudicated and 

handed down its decision to the parties on 14 July 2017.  

  

3. Pursuant to rule 4.1 of the BCCSA, e.tv hereby applies for the leave to appeal to the 

Appeal Tribunal on the findings and sanction of the BCCSA Adjudication.  

  

4. The reasons for e.tv's application for leave to appeal are set out below:-.  

  

Ad Paragraph 14  
  

5. In its Adjudication, the BCCSA concluded as follows:  

  

"The protection  of  vulnerable  members  of our society,  especially  children,  is 
amongst others, one  of  the  primary  reasons  why  the  broadcasting  code  exist  and  
why  the broadcasters should do everything in their power to ensure that they uphold the 
BCCSA code. In this case, in its response on sanction, the broadcaster fails to make a 
persuasive argument of how it keeps and maintains the standards of 6(1) of the BCCSA 
Code."  

  

6. e.tv submits that the show was preceded by an infomercial and The Steve Harvey Show 

which is normally watched by mature audience. e.tv contends that the Unusual Suspect 

was appropriately scheduled way after children's programming. Soapies and talk shows 

are normally broadcast at times when a large number of children is unlikely to be in the 

audience.  The  documentary  series  in  question  was  accordingly  classified  13V  and 
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scheduled  after the broadcast  of two programmes  that normally do not attract a large 

number of children in the audience. e.tv classified the documentary series 13V and not 

13PG which demonstrated its commitment to keep and maintain the standards as set out 

in clause 6(1) of the BCCSA Free To Air (FTA) Code.  

  

Ad Paragraph 9  
  

7. The BCCSA found:  

  

While clause 3(a-b) and 4(1) of the BCCSA code forbids the broadcast of the material 
which. Judged within context contains, sanctions, promotes or glamorizes violence,  
these  two clauses must be read in conjunction with the exclusion clause 5(1) of the 
BCCSA code. This exclusion states that a broadcast which judged within context 
amounts to a bona fide scientific, documentary, dramatic, artistic or religious broadcast is 
allowed to be broadcast.  

  

The BCCSA then made its crucial finding where it held: Given that the broadcast 
complained about is classified as a documentary, the broadcast therefore passes the test 
of clause 5(1) of the code  

  

8. e.tv submits that this BCCSA finding alone was sufficient ground to dismiss the complaint 

outright. It ought to have held that the documentary series qualifies for exemption and 

therefore the complaint had to fail.  

  

Ad Paragraph 11  
  

9. The adjudication states to broadcast the documentary at 17h30 is too early and that this 

is definitely, at times when a large number of children are likely to be part of the 

audience. The adjudication further states that a documentary such as this one should be 

broadcast during watershed period.  

  

10. e.tv submit that this may have far reaching consequences for all programmes not 

targeting children  but broadcast  before  the  watershed  period. In addition, the 

broadcast of the watershed will defeat the objectives of clause 5(1). Thus e.tv does not 

agree with the finding.  

  

11. In conclusion, e.tv respectfully submits that it did not contravene the provisions of clause 

  

6(1) of the FTA Code. We further submit that the findings of Adjudication is the result of 
misinterpretation and 6(1) and 5(1). In the result, we submit that, all considered, the 
Appeal Tribunal is likely to reach different conclusion.”  

  

[4] The complaint case 

 In the meantime, a complaint was received from Mr Benson against the same 

Broadcaster for the broadcasting of an episode in the same series on 3 July 2017.   The 

complaint reads as follows:  

 

“RE: COMPLAINT AGAINST “UNUSUAL SUSPECTS” ON E-TV 5:30 TO 6:29 PM 3 JULY 
2017. 
 
 
1. Murders of exceptional violence were shown and repeated so many times that I lost count. 
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2. Kindly tell me how many times you count these repetitions and after how many you 
consider that this contravenes your rules against gratuitous violence.  

 
3. Nearly all these episodes feature explicit, violent, repeated and gratuitous scenes of real 

life murders, so there is no excuse that there are mere fictions. 
 
4. Violent members of our society may copy these scenes and add to South Africa’s 18 000 

murders each year. 
 
5. I complain against the episode of 30 July and also against all the episodes demonstrating 

how to murder people with extreme violence, which is repeatedly again and again and 
again in every episode. 

 
6. Kindly act against these repeated demonstrations of how to murder people.”  
 

 

[5] The Broadcaster responded as follows:  

 

“Complaints Re: e.tv Unusual Suspect:  

  
This letter is in response to a complaint by Mr. Benson about the broadcast of Unusual Suspect 
episode on July 3 and the entire programme.  According to the complainant the episode show 
demonstrations of how people are murdered with extreme violence.  
 
Unusual Suspect is broadcast and scheduled in accordance with universally accepted best 
practices for a free to Air television. The episode is slotted at the very timeslot where a similar 
show of the same genre called Medical Detective was aired. We submit that viewers of this kind 
of show know what to expect and would not be offended.  
 
We have been asked by the BCCSA to respond in terms of children, age restriction, watershed 
and warnings provisions of the Code.  

At the outset, e.tv submits that it fully complied with the provisions of the Code.  

Context  

In the episode the police were able to conclude the investigation after a friend of Miss Ha Jade 
smith came forward and told them about the victim’s expected visits by clients from Illinois. This 
led to subsequent arrest of the perpetrators. Undoubtedly, the episode is poignantly educating 
the public about crime investigation trajectories and demonstrates how crime is committed by 
the least expected. The programme can best be defined as educative and informative.  

Clearly the complainant misunderstood the context of the episode when alleging that the show 
merely demonstrates how people commit murders.  

e.tv respectfully submits that the scenes of implied violence were integral to the story and well 
within context.  

Children  

In terms of e.tv license conditions, programming targeted specifically at children (children’s 
programming) is screened between 14h30 and 16h30 during weekdays. It is then followed by a 
10 minute infomercial which provides a buffer between children’s programming and the rest of 
the programmers.  

The infomercial is then followed by the The Steve Harvey show which is a soapie that children 
do not normally watch.  

e.tv is of the view that children are generally unlikely to be drawn to serious programming such 
as Unusual Suspect.   
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Age Restriction and Watershed  

The series carried a 13V classification in line with internationally accepted principle for a show 
of this kind to warn sensitive viewers about scenes that might be disturbing. It was visible on 
the screen for a minimum of 90 seconds at commencement of the series and 30 seconds after 
each advert breaks. Where adequate warning is provided, parents have a co -responsibility to 
ensure that they supervise their children’s viewing.  It cannot be the responsibility of a 
broadcaster alone. A 13 years age restriction documentary can be aired before the watershed 
period.  

It was also preceded by the following warnings:   

This programme contains re-enactments based on actual events and is not intended for 
younger viewers. Some names have been changed to protect the innocent.   

Clearly the manner in which the complaint is made despite sufficient warning provided seemed 
to suggest that the warning is nugatory. This could not have been the intention of the drafters of 
the code.   

Even if the episode is to be judged differently it in any event constitute a bona fide drama and 
qualifies for exemption in terms of section 5(1) of the Code.  

We submit that the series was appropriately scheduled and carried age restrictions and 
warnings to warn sensitive viewers and advise parents to supervise children’s viewing.  

In the result, we submit that there is no contravention of the Code.”  

 

[6] The Complainant replied as follows:  

 

“Thank you for your e-mail of 4 July.  I have today received the 2-page reply of e.tv dated 
“Monday 31 August 2017”. I deny that I misunderstood the programme.  Clearly the scenes 
were not “implied violence” but actual violence.  

   
The warnings to viewers ware NOT on screen for “90 seconds” nor “30 seconds after each 
advert breaks”.   
  
In each sentence above, e.tv has sought to misleads the BCCSA. Accordingly, I renew my 
complaint, which also applies to nearly every other episode in this series.  
  
I also note that since I lodged my complaint on 4 July, e.tv have re-broadcast nearly a month’s 
episodes. Nearly all of which feature gratuitous violence in that all rapes and murders are 
repeated unnecessarily up to a dozen times or more which a normal viewer would in many 
cases find gratuitous.  A normal viewer would also regard most of the rape re-enactments as 
being intended as displays of explicit sex and explicit rape.  It is the gratuitous and repeatedly 
and almost salacious way in which these acts are portrayed which contravened the BCCSA 
Codes of Conduct.   
  
By delaying in responding to my complaint, e.tv has extended its series (all of which now seem 
to be repetitions).  By at least a month when nearly all episodes clearly and graphically 
contravene BCCSA Codes of Conduct and I complain again, against all such contraventions 
and all such episodes.    
  
Rape and murder are now at an all-time high in South Africa which is reported to be the ninth 
most violent country in the world and these programmes inure viewers to violence, rape and 
murder.  
  
They also show perpetrators how to escape arrest by not making the mistakes of perpetrators 

in many episodes, and this is a further reason that these programmes undermined law and 

order.  
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Accordingly, it is clear that not just one episode but in fact almost the whole series relies heavily 
on repeated and gratuitous scenes of violence, murder and in many cases rape (even including 
the rape of dead bodies) and in the South African context where such crimes are a daily 
national occurrence and national crisis.  These programmes (and not just a single episode) are 
contra bonos mores and therefore contravened the standards set by the BCCSA.    
  

I therefore respectfully renew my complaint, not just against the sample episode, but against all 
the episodes containing gratuitous scenes of violence, murder and rape, repeated again and 
again and again.   
  

Thank you for your email today. None of the episodes which I saw ever had 90 or 30 second 
warnings. All most all featured murder and in some cases rape, repeated and unnecessarily up 
to a dozen times, sometimes more.  
  

Accordingly, all such episodes appear in breach of BCCSA rules against gratuitous violence, 
and in many of the rape cases, explicit sex.  
  

What good will it do to only hear complaints in October or later, when episodes in breach of 
your rules have continued for almost the entire year?  
  

All the points I raised in my email to you yesterday should certainly be discussed at your Cape 
Town and Johannesburg Tribunals and I repeat that as South Africa now ranks ninth in the 
world for violence, all programmes which accentuate real life violence and explicit sex are 
clearly against the public interest.    
  

For health reasons I cannot attend your Tribunals but repeat that the above matters should be 
places on their agendas as well as finalising complaints which allow gross violations of the 
BCCSA Codes of Conduct to continue indefinitely.  Thank you for your help.”  

  

 

EVALUATION  

  

[7]  The broadcaster agreed that the two broadcasts were very similar as far as the topic of 

violence was concerned and that it would be saving of time if the appeal and the 

complaint were heard at the same Tribunal hearing. The two broadcasts displayed 

violent scenes mostly against women which were not suitable for children as they 

were aired before the watershed period.    

  

[8] It is safe to state that both the appeal and the complaint emanate from the same 

programme, the ‘Unusual Suspects’, even though they refer to different episodes. The 

complaints are divided into three parts; the first part is in line with the provisions of 

Clause 3(a) and (b), 4 (1) read with the exclusionary Clause 5(1) of the Code of 

Conduct as it concerns the prohibition against broadcasting of material which 

glamorises violence; the second part concerns the broadcasting of material which is 

harmful or disturbing to children when a large number of children is likely to be part 

of the audience, as per the provisions of Clause 6(1) of the Code of Conduct; and the 
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third part set out in Clause 7(3) oblige the broadcasters to provide sufficient 

information, in terms of regular scheduling patterns or audience advisories, to assist 

parents and de facto or legal guardians to make appropriate viewing choices, when it 

comes to programmes which are broadcasted outside the watershed period, deemed to 

be unsuitable for very young children.  

  

[9] In his adjudication of Hibbers vs. e.tv, Commissioner Brian Makeketa, held that 

“While clause 3(a-b) and 4(1) of the BCCSA code forbids the broadcast of the 

material which, judged within the context contains, sanctions, promotes or glamorizes 

violence, these two clauses must be read in conjunction with the exclusion clause 5(1) 

of the BCCSA code. This exclusion clause states that a broadcast which, judged 

within context, amounts to a bona fide scientific, documentary, dramatic, artistic or 

religious broadcast, is allowed to be broadcast”.   

  

[10] He went on further and stated that, “Given that the broadcast complained about is 

classified as a documentary, the broadcast therefore passes the test clause 5(1) of the 

Code”, the conclusion which the complainant concurred with – thus no longer a 

disputed fact.  Due to the similarities between the two complaints and in the absence 

of Mr Benson’s presentations on the latter point, I concur with Commissioner 

Makeketa and hold the view that the same finding should be applied to the first point 

of the complaint as well.   

  

[11] The second point speaks to the provisions of Clause 6(1) which prohibits broadcasters 

from broadcasting material which is harmful or disturbing to children at times when 

a large number of children are likely to be part of the audience. Clause 1 of the 

Broadcasting Code defines a child as a person under the age of 18 years; whereas the 

Broadcast Research Council of South Africa [hereinafter referred to as “BRC”] 

classifies children over the age of 15 as adults, and those under the age of 13 as 

children. In response to Chairperson Viljoen’s question whether e.tv has ever 

consulted BRC statistics on children audience and television viewership between 

17:30 and 18:30, e.tv informed the Tribunal that its programmes, including those 

targeting children, have been scheduled according to the BRC data.  The latter 

inconsistency seems to have been the source of this dispute and it was noted with 

utmost concern by the BCCSA; and as the custodian of children within the 
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broadcasting industry it is compelled to provide clarity on the overriding 

interpretation going forward.  

   

[12] Lastly, the provision of Clause 7(3) obliges broadcasters to provide sufficient 

information, in terms of regular scheduling patterns or audience advisories, to assist 

parents and de facto or legal guardians to make appropriate viewing decisions when 

it comes to programmes which are broadcast outside the watershed period and which 

are deemed to be unsuitable for very young children. After viewing the episodes; we 

conclude that there was a concerted effort by e.tv to comply with the provisions 

before the broadcast of the episode by broadcasting the following warning:  

  

“This program contains re-enactments based on actual events and is not intended 

for younger viewers. Some names have been changed to protect the innocent.”   

  

The broadcast also included the display of 13V. This fact was also conceded by both 

complainants in their subsequent responses to e.tv and thus I am satisfied that 

sufficient warnings were aired before the start of the programme, including the 

continual display of the 13V advisory; therefore the provisions of Clause 7(3) were 

complied with.  

  

[13] All facts considered, we are of the view that e.tv displayed the concerted effort to 

comply with all the invoked clauses of the Code, had it not been for the BRC data. 

The latter inconsistency with regard to clear determination of the meaning of a child 

might have impacted the industry’s best practice beyond comprehension. To avoid 

inconsistency, and as the broadcasting adjudicating body, the BCCSA implores of this 

broadcaster and all the broadcasters falling under our jurisdiction, to adhere to the 

definition of ‘child’ in both Broadcasting Codes, namely as ‘a person under the age of 

18 years’.  

  

In the result, we uphold the appeal by e.tv against the ruling in case 21/A/2017 and we 

do not uphold the complaint by the complainant Benson.  

 

  

  



10 

 

ADV BOITUMELO TLHAKUNG  

 BCCSA COMMISSIONER           

    

 The Chairperson Viljoen and Commissioner Fakude concurred with the judgment.  

 


