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Appeal against a Tribunal finding that Clause 13(1) &(2) were infringed. Discussion 

programme on the controversial issue of the role of ex president de Klerk in the political 

discourse on the future of this country, was found not be a matter of public importance. 

Clause 13(1) & (2) not applicable and therefore not contravened. Appeal upheld  – 702/567 

vs Steward and Mihal,  Case No: 28/2017(BCCSA) 

_________________________________________________________________________ 

 



2 

 

SUMMARY 

A talk show programme on 702 entertained a discussion on the moral accountability of 

leaders. This debate was prompted by an earlier interview during which Mr De Klerk’s 

participation in a discourse about the future of South Africa was questioned. The first 

Tribunal held that Clause 13 was contravened as the presenter demonstrated 

intolerance towards opposing views and made no reasonable efforts to fairly present 

opposing points of views.  No right to reply was granted to Mr De Klerk or his 

spokesperson by inviting any of them to appear on a programme that was clearly 

intended to criticise Mr De Klerk.  It was found on Appeal by a majority decision that 

Mr De Klerk’s participation in any discourse 24 years after having stepped down as 

president is not of public importance, especially in view of all the political and economic 

exposés that are making hedlines on a daily basis. Clause 13 was therefor not applicable 

in this instance and consequently not contravened. The Appeal is upheld.  

__________________________________________________________________________ 

JUDGMENT 

S LÖTTER 

 

[1]  This is an appeal against the finding of a Tribunal that the broadcaster 702/Cape talk 

576 failed to provide balance in a program during which a matter of public importance 

was discussed. The broadcaster also failed to provide the person who was criticized 

during the discussion an opportunity to respond to the comments that were made during 

the show. 

 

[2]  Leave to appeal was granted on the ground that another Tribunal may, on the facts, 

come to the conclusion that Clause 13(1) and (2) were not infringed. Clause 13 reads as 

follows:   

 

Controversial Issues of Public Importance  

 

 (1)  In presenting a programme in which a controversial issue of public importance is 

discussed, a broadcaster must make reasonable efforts to fairly present opposing points 

of view either in the same programme or in a subsequent programme forming part of the 

same series of programmes presented within a reasonable period of time of the original 

broadcast and within substantially the same time slot.  

  

(2)  A person whose views are to be criticised in a broadcasting programme on a 

controversial issue of public importance must be given the right to reply to such criticism 
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on the same programme. If this is impracticable, reasonable opportunity to respond to 

the programme should be provided where appropriate, for example in a right to reply 

programme or in a pre-arranged discussion programme with the prior consent of the 

person concerned.  

 

[3]  The question before this Tribunal is therefore whether the presenter provided balance 

during the broadcast and whether Mr De Klerk should have been afforded an 

opportunity to respond to the statements in the broadcast at a later stage.  

 

[4]  The Tribunal listened to the clip provided by the appellant at the start of the appeal 

hearing. A transcript of the programme was provided to the Tribunal by the appellant. 

Quotations referring to the programme were taken from the transcript. 

 

[5]  In terms of Clause 13(1) the presenter of a programme in which a controversial issue 

of public importance is discussed must must make reasonable efforts to fairly present 

opposing points of view either in the same programme or in a subsequent programme. 

This requirement refers to the need for balance when controversial subjects are 

discussed.  

 

[6]  At the beginning of the programme the presenter, Mr McKaiser. introduces Ms Mbete, 

his studio guest, and explains that she is a political analyst, a lecturer in politics at the 

University of Pretoria and a doctoral student. He identifies the “framing questions for 

this hour” as the “moral accountability of leaders” and requests listeners to phone in 

and share their views on “De Klerk should he be at the table or should he simply be 

withering away somewhere?” He announces the topic as follows: 

 

“Let's have a discussion about FW De Klerk and his place or not in 

contemporary South Africa. I want to play you some clips and for those of 

you who particularly hate him, I suppose I should in the language of the 

day, trigger warning, voice of De Klerk coming up and in the first clip, 

Dineo, if we can find it. This is the one where someone actually asked him 

on Friday when these foundations and former presidents where waxing 

lyrical about the current crisis and it is a clip in which he is asked to 

comment specifically on the fact that some people think that as in apartheid 
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era leader, you really have no business telling a democratic elect president 

even Zuma, even someone as odious as Zuma where to get off. You don’t 

have that moral authority and this is what FW De Klerk had to say.” 

 

[7]  How anyone could have expected a balanced discussion to ensue after this introduction 

is beyond comprehension. However, Mr McKaiser pays lip service to balance when he 

and his studio guest engage in an intellectual conversation about the moral 

accountability of leaders in general by, inter alia, referring to Mr Mbeki’s views on 

HIV and aids that the views held by him led to many deaths. Mr McKaiser refers to this 

issue before the first break after the introductory remarks as follows:  

  

“But before we take our first break, let's hone in on the key difficult part of 

this debate. It is easy or easier to say De Klerk is morally tainted. You may 

even say despite what he is saying, I as a citizen will regard you as having 

blood on your hands, at the very least as head of a state that clearly is a 

police state and that is deeply anti-black and anti-racist. How do you 

compare the lack of entitlement to critic (sic) a democratically elected 

president that flows from that moral odious biography with say for 

example, Thabo Mbeki who also has a checkered democratic record.”  

 

[8]  The first, caller Mr Mavuso, expresses his views as follows: 

 

“Good morning, what a wonderful topic, Eusebius although I am getting a 

little bit intellectually upset if there is such a thing because it started where 

I did this comparison between De Klerk and Mbeki plus Zuma. To me, it’s 

a little bit ridiculous and this is based on the fact that De Klerk oversaw 

and was a leader for quite a long time over a system, over a party that has 

been officially declared as a crime against humanity and the comparison 

between that and then whether you talk to Marikana and whether you talk 

to Sharpeville, the comparison between that and what Mbeki and Zuma are 

now doing, to me is absolutely unfair…” 

.   

Mr McKaiser’s final response to Mr Mavuso’s views is: 
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  Mavuso, if we put the comparison aside, forget that we even compared him to 

Mbeki, I agree that the comparison is probably ridiculous, I think you are right 

to be plain speaking about it. Do you think we should hear De Klerk at all or 

we shouldn’t invite him to these gatherings like on Friday? 

 Mavuso: To me, I think that we should not have invited him… 

 

[9] After the news break the conversation between Mr McKaiser and his studio guest 

continues along the same lines (criticising Mr De Klerk) until Mr McKaiser introduces 

another clip as follows:  

 

“You know, it's so uncanny you should say that. I mean the lack of 

reflection about the grand apartheid plan, have a lack of humility about 

what its inherent nature and its effect was, that lack of humility is 

exacerbated by remarks he made on Friday about what kind of plans we 

should or should chose in 2017. I mean, he even comments on radical 

economic transformation and we are like, dude, enough already. We've got 

the clip don’t we?” 

 

[10] One could ask if the programme was indeed about the moral accountability of political 

readers in general, why only Mr De Klerk’s clips were so readily available and not 

those of other leaders referred to? 

 

[11]  Mr Stuart is the second caller and it is clear that he wants to set the record “straight” as 

far as Mr De Klerk’s role in the liberation of South Africa is concerned. An 

acrimonious conversation ensues of which the tone is set by the caller with his opening 

statement: “Eusebius, I don’t think I've ever heard such a biased program on 567. 

Aren't you guys supposed pride yourself in giving balanced news and all of this?” Mr 

McKaiser’s responds to Mr Stuart’s statement as follows: 

 

If you are unhappy about the quality or the balance, you can complain to 

my station manager or to the Broadcasting Complaints Commission. As 

for calling the views emotional, I actually think that particularly my guest, 

Sithembile Mbete, there has been a level of seriousness with which De 

Klerk has been rendered for 45 minutes,  that frankly, he doesn’t deserve. I 
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think what you mean by unbalanced is I am deeply touched that you don’t 

say the things I agree with (own emphasise). 

 

[12]  Mr McKaiser’s comments on Mr Stuart’s views confirm the impression that has 

developed during Mr McKaiser’s interaction with the studio guest and Mr Mavuso, the 

previous caller. The purpose of the framing question was not to elicit callers’ views on 

the moral accountability of leaders, but specifically about Mr De Klerk who stepped 

down as state President 24 years ago.  

 

[13]  Mr McKaiser appears to be preoccupied with balance. When he ponders whether Mr 

de Klerk should have been invited to participate in the programme. He comes to the 

conclusion that it was not necessary: 

 

“I also want to get back to this balance thing. You know Rupert Koopman 

journalist makes a very good point on Twitter. He says, balance is (not) 

just about every person who is implicated in the story being present in that 

story. Journalist must understand balance. You can't have balance on 

something like ARV's in 2017 when it is settled. So just because you have 

someone who says ARVs work that you now must go and drag and 

dissident scientist from the 1990s and give Professor Deusberg also a seat 

at the table. That is not balance. SITHEMBILE MBETE: To give a more 

recent example [interrupted].  EUSEBIUS MCKAISER: And in this 

conversation, balance does not require me to take seriously De Klerk or 

even invite him onto the show. That is not balance journalistically nor is it 

ethically a balance.”  

  

Rather than justify the absence of balance, this discourse explains the absence thereof.  

 

[14]  The majority of callers lambasted Mr De Klerk. The only two callers who succeeded in 

expressing a different opinion was either silenced or treated disparagingly. Mr Stuart’s 

call is cut and Johnny’s views are dismissed as white guilt.  

 

[15] It is often argued that balance in talk shows is achieved by the robust discussion that 

ensues when listeners phone in. This Tribunal has also held in the past that balance is 
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not always achieved in this manner and secondly, that balance need not be determined 

with mathematical precision.  

 

[16]  If anyone was uncertain whether Mr McKaiser’s views were balanced he himself 

clarifies it as follows:  

 

I think the attachment to calmness if also linked to this false attachment to 

objectivity. This idea that certain intellectual positions do not have moral 

or practical consequences, that if you are going to talk about a particular 

issue objectively that you somehow neutralise it, somehow having a 

rational balanced discussion about something that doesn’t have real 

effects on other people's lives. And that the real effects on people's lives 

don't exist if the conversation that you have is neutral. 

 

[17]  I am of the opinion that balance was not achieved in this programme. Neither by the 

callers nor by the presenter and his guest. Even if balance need not be determined with 

mathematical precision, my conclusion is that there was no balance in this programme.  

  

[18]  It was argued that although Mr De Klerk was not given an opportunity to express his 

views during the programme, his views on the topic were provided by the broadcaster 

when the first clip was broadcast. The following argument was made: 

 

What is required is that a person's reply must be conveyed to the listeners, and that 

that reply relate to the issue under debate, which had clearly been done by 

broadcasting de Klerk's views on the framing question 

 

[19] The first clip contained Mr De Klerk’s response to a question which was put to him at 

an event held four days earlier (listeners are informed by the presenter). He was asked 

about his moral accountability but no further context is provided. Mr De Klerk 

expressed himself as follows: 

 

“There was the truth and reconciliation commission. I supported that. There 

was no atrocities executed by order of me. I was never part of any decision 

justifying or authorising gross violations of human rights. The truth 
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commission tried its best to find something against me in that regard, they 

could not. I am proud of the privilege that I've had to play a role in preventing 

a catastrophe in South Africa and my record stands on its own. I say to people 

who say I have … don't have the moral high ground to do so, I disagree with 

you and I am absolutely convinced that the overwhelming majority of all South 

Africans disagree with that statement.”  

 

[20]  A pre-recorded clip that was recorded at another event cannot qualify as compliance 

with Clause 13(2). An answer that was given in a previous interview under different 

circumstances can hardly qualify as a person’s comment on allegations in a programme 

that he was not even aware of when his answer was recorded. This response was used 

as an introduction to the programme under discussion - the reason why the clip was 

played was to introduce the topic for discussion.  There was consequently no 

compliance with Clause 13(2).  

 

[21]  The next question is whether nature of topic discussed required balance in terms of 

Clause 13(1) of the Code of Conduct or an opportunity to respond in terms of Clause 

13(2).  

 

[22] The framing question, namely the moral accountability of leaders, is an interesting and 

stimulating question and of public importance but hardly controversial. Controversial is 

described in the Oxford Dictionary as “Giving rise or likely to give rise to controversy 

or public disagreement”. The question whether leaders should accept moral 

accountability is not likely to give rise to controversy or public disagreement. Most 

people will agree that political leaders should be held morally accountable.  

 

[23]  The question whether Mr de Klerk should be afforded a place at the forum about the future 

of South Africa could be controversial but is hardly of public importance. The forum as 

such may be of public importance but whether Mr de Klerk’s attendance thereof is of public 

importance is debatable. Mr De Klerk stepped down as political leader 24 years ago. Any 

views expressed by him at such forum would have inevitably been evaluated with-in the 

context of his record as president.  
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[24]  It was further argued that - 

To give hosts such as McKaiser an adequate opportunity to engage listeners on 

important current affairs, and even constitutional issues, a degree of leniency similar 

to that in Roy Fisher v 567 Cape Talk must be granted to the host. 

 

[25]  A degree of leniency could be granted to a presenter to engage listeners “on important 

current affairs and even constitutional issues”. But then, Mr McKaiser was not engaging 

on important current affairs or even constitutional affairs with listeners. The framing 

question may have been in consideration of whether former presidents should play a role 

in discussions about the future of South Africa, but the focus of this debate was Mr De 

Klerk. In Mr McKaiser’s own words: 

 

But before we take our first break, let's hone in on the key part of this debate.  

It is easy or easier to say De Klerk is morally tainted. (own emphasis) 

 

[26]  Mr De Klerk stepped down as president in 1994. His response to a question that was 

asked in a different interview four days previously cannot qualify as an important 

current affair for which a presenter of a talk show should be granted leniency - 

especially in view of all the political and economic exposés that are daily making the 

headlines.  

 

[27]  The BCCSA is, in terms of section 16 of the Constitution of the RSA, bound to 

recognize the right to freedom of expression of the media.  It is trite law that no right in 

the Bill of Rights is absolute. Balancing of rights has, accordingly, consistently to take 

place.1 The principle, therefore, that underpins the deliberation of complaints in terms 

of Clauses 12 and 13 of the BCCSA Code is to find a balance in terms of the 

requirements set out in these clauses. A balance between free speech and the right to 

receive information. Perfect balance is, probably, an unattainable ideal. 

 

[28]   In Argus Printing and Publishing Co Ltd v Esselen’s Estate2 the Appellate Division 

accepted that freedom of the press and the right to freedom of expression are crucial to 

maintain a democratic society. However, the Court cautioned that the right to freedom 

                                                 
1 Cf De Reuck v DPP and Another 2004(1) SA 406(1) at para [55] 
2 1994 2 SA 1 (A) at 28. 
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of expression enjoyed by all must yield to the individual’s right not to be unlawfully 

defamed. It is, however, also true that politicians and other public figures – even, to a 

certain extent, as to their past positions - have to endure more than would an ordinary 

private citizen have to tolerate. 

 

[29] The individual in the present case, Mr De Klerk, is a political figure even if he is no 

longer the president of South Africa. In Mthembi- Mahanyele v Mail and Guardian 

(Ltd)3 the Supreme Court of Appeal was of the opinion that the right to robust political 

comment should not include comments on the political figure’s dignity and reputation 

but should be confined to his/her political views, policies and conduct. 4  Yet, the 

majority, found in favour of the newspaper involved, arguing that a mistake was 

reasonable in the circumstances (two Judges of Appeal) and the third that the politician 

involved should not have been that sensitive. The minority found in favour of the 

Minister. 

 

[30]  The comments and discussion were directed at Mr De Klerk’s political views, policies 

and conduct although the manner in which it was packaged and presented beg the 

question whether his reputation was infringed. 

 

[31] This Tribunal has held in the past that a complaint in terms of Clause 15 (dignity and 

reputation) will only be entertained if the complainant is the person whose rights have 

been infringed. No complaint was received in terms of Clause 15.  

 

[32]  Clause 13 is not applicable in the present circumstances as the topic of discussion was 

not a controversial issue of public importance. Clause 13 is consequently not infringed.  

 

Consequently, my view is that the Appeal by the Broadcaster should be upheld.  

 

I have noted the dissenting judgment (hereunder) of Colleague Bronstein. Also the separate 

reasons provided by Colleague Naidu. Colleague Naidu, however, agrees with the conclusion 

that the appeal succeeds. 

 

                                                 
3 2001 (11) BCLR 5 1182 (SCA) 
4 Burns. Communication law (2015) 195 – 196. 
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The result is, accordingly, that the appeal succeeds based on the conclusion reached by 

the majority. The conclusion of the first Tribunal was clearly wrong for the reasons 

given in this judgment and that of Colleague Naidu. 

 

The judgment of the (first) Tribunal in this matter is, accordingly, set aside. 

 

There was no contravention of clause 13 of the BCCSA Code. 

  

PROF SUNETTE LÖTTER 

DEPUTY CHAIRPERSON  

 

 

Edwin Naidu (Agreeing with the Deputy Chairperson’s view, but in a separate finding). 

 

I also agree with the Deputy Chairperson’s view that the requisite balance was not achieved 

in the programme, however, believe that as a talk-show host entertaining callers across the 

board, there is a great degree of spontaneity, that does not allow for historical figures to be 

called upon to account for their legacy each time the subject is on the agenda. De Klerk’s 

relevance to politics and debate in South Africa 24 years later is questionable. To its credit, 

the broadcaster played clips that articulated De Klerk’s position on the issues raised in the 

show. It would be impossible in a fast-paced show to consider bringing on all the role-players 

involved in the transition from apartheid to democracy as the landscape has changed. As a 

media observer and from personal experience as a writer, one has a feeling that De Klerk 

does not grant interviews or partake in such shows. But that does not mean that they should 

have not tried. However, the De Klerk Foundation, one can argue, was adequate and able to 

speak on behalf of De Klerk, and has indeed, done so in many media interviews or through 

statements. Few would doubt De Klerk’s place in history but there is a strong belief by many 

that he had no choice given the strong ‘winds of change’, ie growing economic and political 

pressure from around the world to do what he did. But what happened in the run-up to 1994 

is a moot point when discussing historical figures more than two decades later. Many a 

discussion on the legacy of Nelson Mandela was held in the years prior to his death without 

him being called to account. Some criticized him for his reconciliatory stance alleging it was 

to the detriment of real transformation. Historical figures, like Mandela and De Klerk, have 
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had their opportunity to set the record straight on the decisions they made and their legacies. 

The views of the media and public on matters of public interest must be freely expressed. In 

reviewing the past, it is important to note their views, as articulated in the show, however, it 

is not necessary to ensure that leaders, like De Klerk, continue to be “given a seat at the 

table” since he has a diminished role in South African politics. Given the challenges in South 

Africa 24 years after the transition, De Klerk’s relevance has diminished to a point where his 

legacy is no longer a ‘controversial issue of public importance’, and as such, there is no 

infringement in the clause simply because if one considers leaders all over the world after 

their retirement are judged solely on what they did, with media, historians, and the public, 

expressing their right to praise or criticize a legacy. De Klerk is a divisive character in our 

history, and truth be told, has not shown the Madiba reconciliatory tone we all praise, 

therefore, I am loathe to instruct the broadcaster on how it is to go about its task in the 

interest of freedom of media and freedom of expression. I believe that Mr De Klerk had every 

right to pick up the phone and defend his legacy. But in the same way opinion columnists in 

print can express themselves freely on his legacy, a talk-show is entitled to the same provided 

a semblance of fairness – as shown through the De Klerk clips on this show – shows a 

willingness to portray different points of view, to which they debated.  

 

DISSENTING JUDGMENT 
    

  

CO-OPTED MEMBER BRONSTEIN  

 

[1] I agree with the Deputy Chairperson’s view that the requisite balance was not achieved 

in the programme. I cannot however agree with her view that Mr de Klerk’s legacy is 

not a ‘controversial issue of public importance’.  

 

[2] Debates rage about Mr de Klerk’s contribution to our current democracy. Hence he has 

a controversial legacy.  

 

[3] Mr de Klerk played a role in initiating the process of constitutional negotiations that 

gave rise to the interim Constitution. The interim Constitution contained Constitutional 

Principles that were forged in the negotiation process. Our current Constitution only 
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came into force once the Constitutional Court had certified that the constitutional text 

was in line with the Constitutional Principles. 

 

[4] There are varying interpretations of the historical processes that gave rise to our current 

Constitution. Debate about the process of Constitutional negotiations goes to the 

foundations of our Constitutional order. An assessment of Mr de Klerk’s legacy is 

integral to this discussion.   

 

[5] I find that Mr de Klerk’s legacy is a ‘controversial issue of public importance’ and 

consequently clause 13 is infringed. 

 

 

PROF V BRONSTEIN 

CO-OPTED MEMBER OF THE APPEAL TRIBUNAL 

 

  

 


