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Complaint that the dignity of people with Down Syndrome was impaired by the acerbic 

insults flung by two persons in a comedy programme the object of which was apparently 

to determine who could insult the other in the most degrading and humiliating way – the 

offending words being that the other person is “only two p*esklaps away from Down 

Syndrome!” – Tribunal finding that the protection of dignity in clause 28.4 of the 

Subscription Broadcasting Code is limited to news broadcasts and comment only and 

that this limitation is valid in terms of section 36 of the Constitution of South Africa – 

offending broadcast was therefore not in contravention of the Code and complaint thus 

not upheld - Gramanie obo of Down Syndrome Association KZN vs MultiChoice Channel 

122, Case No: 05/2018(BCCSA) 

________________________________________________________________________ 
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SUMMARY 

 

This judgment concerns a complaint about the dignity of people with Down 

Syndrome which was impaired by the acerbic insults flung by two persons at each 

other in a comedy programme the object of which was apparently to determine who 

could insult the other in the most degrading and humiliating way.  The offending 

words expressed by one person on the show to the other were that the other person 

is “only two p*esklaps away from Down Syndrome!” Although the offending words 

could be regarded as ethically and morally unacceptable, this is not the test applied 

by the Tribunal.  The Tribunal found that the protection of dignity in clause 28.4 of 

the Subscription Broadcasting Code is limited to news broadcasts and comment 

only and that this limitation is valid in terms of section 36 of the Constitution of 

South Africa.  The offending broadcast was therefore not in contravention of the 

Code and the complaint is thus not upheld. 

________________________________________________________________________ 

 

JUDGMENT 

 

HP VILJOEN 

   

[1] A complaint was received from a viewer regarding a broadcast on MultiChoice 

Channel 122 of a programme called “Comedy Central Roast Battle”. The 

apparent object of the programme is for persons on the show to try and insult 

other persons in the most acerbic way.  In this particular programme on 19 

December 2017, broadcast at 21:45 in the evening, the host, Tumi Morake, and 

the comedian Schalk Bezuidenhout were at each other’s throats, in a manner of 

speech.  Almost at the beginning of the encounter, she jeers him as being “only 

two p*esklaps away from Down Syndrome!”  Needless to say that the Down 

Syndrome Association KZN did not take kindly to this remark and they lodged a 

complaint with the BCCSA.  This complaint was referred to a Tribunal and at the 

hearing we had two representatives of the association, mentioned in the heading 

hereof, as well as the representative from MultiChoice to address us. 

 

[2] The complaint was formulated as follows: 

  “DSA-KZN raise objection to insensitive comment from Tumi Morake 
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Despite SA being a signatory to the universal ratification of the Convention on the Rights 
of the Child, and the adoption of the Convention on the Rights of Persons with 
Disabilities, disabled children and their families continue to be exposed and must fight 
daily challenges that compromise their rights. The South African Constitution was 
conceived with a human right, inclusive approach. The multitudinous layers of daily 
struggle for people with disabilities are compounded when individuals make reckless, 
inappropriate and offensive remarks related to any person/persons with disabilities. 
 
The specific incident highlighted in this letter of concern relates to Tumi Morake’s 
comment on National television. This is what is WRONG with the comment: 
 
1. The Constitution of South Africa offers the reassurance that all citizens should 

access equal rights under the law. The needs of persons with disabilities need 

special consideration - at all levels, within all sectors. Article 23 of the United Nations 

Convention on the Rights of the Child states that a mentally or physically disabled 

child should enjoy a full and decent life in conditions which ensure dignity, promote 

self-reliance and facilitate the child's active participation in the community. Such 

comment reiterated here reflects and underscores the lack of protection from the 

state for persons with Down syndrome. It is the duty of the state first and 

foremost to protect its citizens, equally. How can a ‘celebrity’ as she might consider 

herself to be, think it permissible to express thoughtless, discriminatory and vulgar 

words (You (Bezhuidenhout) are two * **s klaps away from Down syndrome, bitch”) 

without due consideration for the wellbeing of such persons, their family and friends 

and sheer audacity of violating the Constitution with impunity.  

 

2. Humour, like with any art form should be subject to code of good practice. 

This is a case of breach of ethical practice and should be taken very seriously. 

There is a moral defect evident in this case. It may be the audience receiving it did 

not initially think it inappropriate. However, the purveyor of the humour (the source 

and architect of the humour) should be held liable- rather than the consumer. The 

construct of thought emanates from the comedian writing a poor ‘script’ with 

deleterious effects. It is wrong irrespective of its context and should NOT be 

considered as morally permissible. The content was malicious and cruel. I cannot 

find any fibre of positive in her joke when the crux of her content is exclusively on the 

negative effect of having such a condition.  

 

3. To joke about something so serious trivializes the challenges persons with Down 

syndrome experience, endure and must overcome on a daily basis.  

 

Persons with Down syndrome and family and friends enjoy humour that is tasteful 

and with its anticipated entertainment value. However, vulgar/crude humour does 

not and should not receive the same endorsement as work of comedians who pay 

attention to the content of their script, show and elicit robust debate on issues 

plaquing society yet offer entertainment. Her lack of sensitivity is evident in her 

extemporaneous delivery that is weak in content and one which only a few 

unschooled in weightier matters of life and humanity, would consider entertaining. 

The sheer aggression and explosion with which she expressed her words prompted 

gasps from the live audience and horror from us parents watching the video since it 

has gone viral. 

 

4. Mulitchoice (as a National Broadcaster) should ensure that protocols of compliance  

are non-negotiable relating to content, conduct, and common decency. It is evident 
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that individual/s entrusted with this task of screening products for viewing have been 

negligent in NOT SCREENING the product fully before it being flighted. Such 

inattentiveness to minimal standards reflect that there is a breach in quality 

assurance. The question that is now asked is what is the consequences to those 

persons who have not fulfilled their responsibility effectively and efficiently (at 

taxpayer cost). Whether it be family viewing or adult viewing times is inconsequential 

because the presenter’s content is problematic.   

 

5. It is evident that NO consideration was accorded to the identity of the group about 

which (rather than to which) the joke is told. In this case the knowledge of the 

vulnerable, marginalised, disenfranchised and subordinate group of persons with 

Down syndrome used as material for jokes is morally unacceptable and 

problematic. The fact that so many parents and caregivers, NPO’s and private 

individuals are outraged at the joke must lend credence to the criticism that the joke 

was in poor taste. The crude content of this joke and the outrage it has elicited has 

outweighed any possibilities of supporting Comedy Central in future if this deviance 

is left unresolved. 

 

6. How one responds to this deeply disturbing incident will reveal whether we are 

serious about looking after our children, whether we care enough about the spirit of 

Ubuntu or whether we endorse the underlying stereotypes, poorly understood and 

defined. DSA-KZN points out the inappropriate and biased and deeply 

inconsiderate remarks as evidenced in this incident but also wish to challenge Ms 

Morake to retract her comments, publicly. Furthermore, there should be just 

retribution for her act of utter disrespect for the vulnerable of our society. 

Advocacy for acceptance for persons with disability has been fought from various 

fronts and platforms over decades and the need for continual renewal of such effort 

is currently necessitated to address issues of prejudice, stereotyping and 

marginalisation. An understanding of the term inclusive should translate into actions 

showing not tolerance or selective partiality but full and impartial acceptance. 

People with Down syndrome are first and foremost, PEOPLE. The condition does 

not define who they are and would become. The need for society to embrace and 

include all people will go further than reckless jokes and comments, direct or implicit. 

If we do not treat people with Down syndrome with care and respect, then we have 

failed them.  If we allow careless jokes to be perpetuated, we lose the opportunity to 

create awareness and improve society.  

 
This is an opportunity for the BCCSA to impose disciplinary measures that constitute 
“sensitivity training”. This may be an opportunity for Tumi Morake to begin 
community service and in an effort, improve her understanding by working 
collaboratively with government, NPOs (like Down syndrome South Africa) and 
primary care-givers, in a affirming and edifying manner. 

 
 

[3] The Respondent’s argument included the following: 

 
“We have advised the channel to remove the programme for future broadcasts starting 
from tonight. I’ll keep you updated. 
 
Here is the apology from Tumi: 
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https://www.iol.co.za/dailynews/tumi-morake-apologises-for-down-syndrome-insult-
12501561  
https://www.timeslive.co.za/tshisa-live/tshisa-live/2017-12-21-tumi-morake-apologises-
for-insensitive-down-syndrome-joke/  
  

 “Complaint against “Comedy Central Roast Battle – Tumi Morake” 

 
1. INTRODUCTION 

 
1.1 We refer to the complaints received from among others, Janus Horn, regarding 

an episode of Comedy Central’s “Roast Battle” programme, broadcast on 19 
December at 21h45. The episode in question featured well known comedians Ms 
Tumi Morake and Mr Schalk Bezuidenhout participating in an unscripted comedy 
“roasting” performance (the “Episode”).   

 
1.2 The complainants object to Tumi Morake’s comments regarding Down 

Syndrome. 
 
1.3 We have been requested to respond to the complaints taking into provisions of 

clauses 10 of the Code which deals with hate speech and 28.4 which deals with 
dignity and privacy. 

 
2. THE EPISODE 

 
2.1 The Episode complained of is one in a series called “Comedy Central’s Roast 

Battle”. 
 

2.2 The format of the series is such that comedians face off in a battle of brutal wit 
and insults in front of a live audience and a panel of celebrity judges. Each 
“battle” sees a winner progressing to the next round until the ultimate Roast 
master is crowned.  

 
2.3 The Roast brand is well known to fans across the globe, and regular Comedy 

Central viewers know what to expect from the series.  Comedians participate in 
this show with the understanding that there are no boundaries.  

 
2.4 The concept of “roasting” in a comedy context is not a new one, and originated in 

the form of a panel of comedians subjecting a “guest of honour” to jokes at their 
expense. In the comedy world, this is seen as a form of tribute to the guest of 
honour, who is expected to take the jokes in good humour (and is indeed 
expected to respond in an equally acerbic fashion) and not as serious criticism or 
insult.  

 
2.5 The “Roast Battle” format takes the concept of roasting one step further and 

facilitates a knock out style competition between comedians with a view of the 
ultimate Roaster being crowned the winner. Given the nature of the show, the 
jokes are intentionally scathing and severe on the opponent, however are at all 
times delivered without true malice. 

 
2.6 The Episode in question features well known comedians Tumi Morake and 

Schalk Bezuidenhout during which Tumi Morake said that Bezuidenhout was “two 
slaps away from Down Syndrome”. 

 
3. OUR RESPONSE 

https://www.iol.co.za/dailynews/tumi-morake-apologises-for-down-syndrome-insult-12501561
https://www.iol.co.za/dailynews/tumi-morake-apologises-for-down-syndrome-insult-12501561
https://www.timeslive.co.za/tshisa-live/tshisa-live/2017-12-21-tumi-morake-apologises-for-insensitive-down-syndrome-joke/
https://www.timeslive.co.za/tshisa-live/tshisa-live/2017-12-21-tumi-morake-apologises-for-insensitive-down-syndrome-joke/
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3.1 Although we have been requested to respond to the complaint taking into 

account the relevant provisions of the Code, we would like to indicate at the 
outset we concede that the comments by Ms Tumi Morake were offensive, in 
particular to the persons living with Down Syndrome. 
 

3.2 We therefore apologise to the complainants and confirm that immediately after 
receipt of the complainants, MultiChoice instructed the channel to suspend 
broadcast of the Roast. We further instructed the channel not to rebroadcast the 
Roast without removing offending comments. 

 
3.3 We confirm that there was no rebroadcast of the Roast after receipt of the 

complaints. 
 

3.4 We apologise profusely for the inconvenience and offense caused and undertake 
not to rebroadcast offending comments. 

 
3.5 Although we concede that the comments were in bad taste, we submit however 

that the comments did not contravene provisions of the Code as alleged, more 
specifically, Clauses 10 (hate speech) and 28 (Dignity). 

 
3.6 In order to demonstrate that there was no contravention of the Code, in the 

following paragraphs, we examine in detail applicability of these clauses to this 
complaint: 

 
3.6.1 Clause 10 (Hate Speech) 
 

3.6.1.1 Clause 10 provides: 
 

“10.  A subscription broadcasting service licensee may not 
knowingly broadcast material which, judged within 
context- 

 
10.3 advocates hatred that is based on race, ethnicity, 

gender, or religion and which constitutes incitement to 
cause harm” 

 
3.6.1.2 We submit that the Episode in question, and more particular the 

phrase under consideration, is based neither on race, ethnicity, 
gender nor religion, and, as alluded to above, was a light 
hearted attempt at cutting humour, and in no way could be 
considered as an intention incitement to cause any harm. 

 
3.6.1.3  While we concede that the comment was in bad taste, we 

submit that it did not however meet the requirements of hate 
speech as previously defined by the Commission. In the 
circumstances there was contravention of clause 10 of the 
Code. 

 
3.6.2 Dignity and Privacy (Clause 28.4) 
 

3.6.2.1 Clause 28.4 provides: 
 
“Insofar as both news and comment are concerned, broadcasting 
licensees must exercise exceptional care and consideration in 
matters involving the private lives, private concerns and dignity of 



7 

 

individuals, bearing in mind that the rights to privacy and dignity 
may be overridden by a legitimate public interest” 

 
3.6.2.2  We submit that the Commission has previously considered 

application of clause 28.4 on a similar complaint in the 
MultiChoice KykNET vs Reynhardt’s Place and Pretorius 
Judgement; Case No: 43/2014. 

 
3.6.2.3  The Appeal Tribunal in that matter clarified application of Clause 

28.4 and confirmed that Clause 28.4 clearly intended to only 
protect dignity in cases of news and comment, and that it would 
be too drastic to widen the scope of the clause to include other 
categories of broadcast. In doing so, the Appeal Tribunal 
confirmed that Clause 28.4 did not fail to take into account the 
provisions of Clause 39(2) of the Constitution, but rather that 
the drafters of the Code had clearly intended Clause 38.4 not to 
include general entertainment programming.   

 
3.6.2.4  The Appeal Tribunal went on further to say that “…even 

programmes that poke fun at those with medical conditions, 
depending on the context, are permitted in open and 
democratic societies. In fact, bona fide dramatic and comedy 
expressions are exempted from certain limitations” 

 
3.6.2.5  In the present instance, it is argued that the context within which 

the phrase was issued was clearly without malice to those 
suffering from the medical condition in question, and was simply 
a bona fide light hearted attempt at the type of unscripted and 
improvised cutting humour displayed in a programme of the 
nature of Roast Battle (as can be evidence from the 
enthusiastic response and laughing from the live audience on 
the evening). 

 
3.6.2.6  The Appeal Tribunal went on further to confirm that the BCCSA 

is not there to act as arbiters of taste or humour but rather to 
interpret the Code in a way which balances all human rights, 
including, and essentially in this instance, the comedian’s right 
to freedom of expression.   

 
3.7 On the basis of the above, it is submitted that the Episode does not offend the 

provisions of the Code in so far as either dignity or hate speech is concerned, 
albeit it is acknowledged that a section of the community could regard the 
comment made in the Episode as being in poor taste and that such an approach 
could be interpreted by some as being offensive and/or insensitive, in particular 
sufferer’s or family members of sufferers of Down Syndrome. 

 
 
 

4. CONCLUSION 
 

4.1 While it is conceded that the content in question could be regarded by a minority 
as being in poor taste and/or offensive, it is submitted that on an objective 
analysis of the Code as set out above, the Episode has not specifically offended 
the provisions of the Code. 
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4.2 We do however take the views of our viewers very seriously and therefore 
apologise to the complainants for any inconvenience or distress that may have 
been caused.  

 
4.3 We can advise that the Episode was pulled from the broadcast schedule as soon 

as technically possible, and further that the phrase under consideration within the 
Episode has now been removed. Any future broadcasts of the Episode will no 
longer contain the phrase in question.” 

 
 

[4] The Complainant replied as follows: 

 
 “Receipt of your email on 26 January 2018 is acknowledged. Consultation with Down 
Syndrome 
 
South Africa and relevant stakeholders needed to occur prior to this submission. It is for 
this reason that this response reaches you today. 
 
The DSSA is grateful for the prompt action taken to ensure that the show was removed 
and the undertaking that the show will be edited. 
 
We wish to report our concern that whenever an infringement takes place, the tribunal 
decision remains in place. We are unsure when conduct will be serious enough to warrant 
action by the BCCSA in terms of imposing a fine or mandating corrective education. 
 
3.6.2.1 Clause 28.4 provides: “Insofar as both news and comment are concerned, 
broadcasting licensees must exercise exceptional care and consideration in matters 
involving the private lives, private concerns and dignity of individuals, bearing in mind that 
the rights to privacy and dignity may be overridden by a legitimate public interest” 
 
With reference to the above Tumi Morake’s comments and BCCSA response to that 
demonstrate that violation of dignity of persons living with Down syndrome may be 
overlooked in the interest of the public?  How can her comments or the show itself 
constitute “legitimate public interest”? This reaction from the parties is reflective of 
willingness to suspend care for commercial gain. This exacerbates the weakening moral 
fibre of our society when shows such as Roast Battle, where all rules are flouted, and a 
plethora of insults exchanged between participants is considered acceptable and 
classified as comedic. 
 
We remain concerned that public figures still are not educated as to the consequences of 
infringing conduct. We are still concerned that public figures will have one set of rules 
applied for them and another set of rules for ordinary persons.  We remain concerned that 
double standards will apply in enforcing the Bill of Rights, one set for celebrities and one 
set for persons living with disabilities. 
 
We understand, however, that infringements need to be dealt with on a case by case 
basis and will remain ever vigilant in protecting the rights of persons living with Downs 
syndrome and other intellectual disabilities.” 
 

 

EVALUATION 
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[5] Since 1994, with the Interim Constitution, and more importantly, since 1996 with 

the final Constitution, the right to freedom of speech and to freedom of expression 

has been entrenched in the Constitution of South Africa.  This was a big step 

forward, and a hard-won right at that, compared to the previous dispensation.  

Although this right was welcomed by all democratically minded people, it did not 

mean that people could express themselves in every possible way without regard 

to the rights of others.  Section 36 of the Constitution provides for the limitation 

of the entrenched rights as follows: 

  

 (1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an 

open and democratic society based on human dignity, equality and freedom, ….. 

 

[6] The BCCSA’s Code of Conduct for Subscription Broadcasting Service Licensees 

could be regarded as constituting such limitation because it is regarded as law 

(better known as quasi-legislation in this instance) and it forbids broadcasters to 

broadcast, inter alia, scenes of child pornography, bestiality, incest or rape.  There 

are also limitations in the Code, inter alia, regarding the broadcasting of hate 

speech and a warning to broadcasters to exercise exceptional care in matters 

involving the dignity of individuals. 

 

[7] The Complainants commenced with their arguments by drawing a distinction 

between people with Down Syndrome (hereafter DS) and people suffering from 

other disabilities, by stating that DS is not a medical condition but a genetical 

condition.  Biologically this may be correct, but this does not take the argument 

pertaining to the dignity of people with disabilities any further.  Outwardly people 

with DS demonstrate a certain disability and such people should be protected in a 

democratic society, just like blind and deaf people and people who have lost 

limbs, et cetera, in other words all people with disabilities, should be protected. 
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[8] The gist of the complaint is that the words complained of were ethically in breach of 

broadcasting practice and that they were morally reprehensible. However, this 

Tribunal cannot find a contravention based on ethics or morals, but only on the 

grounds contained in the Code.  When the Complainants were referred to our Code, 

they pointed to clause 10 (the so-called hate speech clause) and clause 28.4 (the 

clause warning broadcasters to exercise exceptional care in matters involving the 

private lives and dignity of individuals.)  We hasten to add that we do not expect of 

complainants to come with legal arguments to the Tribunal.  We consider all 

arguments mentioned by all parties before us. We must also mention that it seems as 

if the Complainants are asking of us to take disciplinary steps against the presenter 

Tumi Morake.  The individual presenters of programmes are not parties before us; 

only the broadcasting station or company is.  If any disciplinary action is to be taken, 

it should be taken by the employer of the presenter. 

 

[9] As far as the hate speech clause is concerned, there are two requirements for 

broadcasts to be found in contravention the Code: there must be the advocacy of 

hatred based on race, ethnicity, gender or religion and, secondly, this advocacy 

must constitute incitement to cause harm.  It was explained to the Complainants 

that, judged in context, it is clear that the alleged offending broadcast did not 

amount to the advocacy of hatred because everything was said in jest.  Furthermore, it 

did not incite the people on the show or the viewers of the programme to cause harm 

to people with DS or people with any disability.  The Complainants accepted this 

explanation and they then limited their complaint to the argument that the broadcast 

was in contravention of the clause pertaining to dignity. 

 

[10] . Mr Mkize, on behalf of the Broadcaster, conceded that the words complained of 

were offensive and he apologized profusely for the offense caused.  He also 

informed the hearing that the particular episode would not be repeated.  He then 

addressed us on the ambit of the dignity clause in the Code.  Clause 28.4 

provides: 
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 Insofar as both news and comment are concerned, broadcasting licensees must 

exercise exceptional care and consideration in matters involving the private lives, 

private concerns and dignity of individuals, bearing in mind that the rights to 

privacy and dignity may be overridden by a legitimate public interest. 

 

 The Broadcaster’s case is that clause 28.4 is limited to news and comment.  As to 

the interpretation of this clause, we were referred to the decision by the Appeal 

Tribunal of the BCCSA in the case of MultiChoice Kyknet Channel 144 v 

Reinhart’s Place and Pretorius1.  For the edification of the Complainants we must 

explain how this Tribunal approaches the matter of legal precedent.  Although we 

are not a court of law which is bound by legal precedents, we follow our previous 

judgments for the sake of consistency and in order to give guidance to 

broadcasters as to how we interpret the Codes of Conduct.  Naturally, every 

complaint must be judged in context and on its own merits and if we find that a 

mistake has been made in a previous judgment, we will not follow it. 

 

[11] In the Kyknet-case the complaint was about an episode in a comedy series in 

which the characters on stage act without a script but on instructions from a 

behind-the-scene director before a live audience.  In this particular episode a 

female character was instructed by the director to mimic a person suffering from 

Tourette’s syndrome2.  Not unsurprisingly, an organization involved in the care of 

people with Tourette syndrome lodged a complaint with the BCCSA.  The first 

Tribunal found that the broadcasting of the comedy show was in contravention of 

clause 28.4 of the Code.  It came to this conclusion by interpreting the clause in 

the light of section 39(2) of the Constitution of South Africa which reads: 

 

 (2) When interpreting any legislation, and when developing the common law or 

customary law, every court, tribunal or forum must promote the spirit, purport 

and objects of the Bill of Rights. 

                                                 

1 Case no. 43/2014 
2 This is described as a neuropsychiatric disorder 
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 The Tribunal found that it had to broaden the ambit of the clause in order to 

protect the dignity of people in all broadcasts because the object of section 10 of 

the Constitution is to protect the dignity of everyone. 

 

[12] In an appeal against this finding, the Appeal Tribunal found that the wording of 

clause 28.4 was not ambiguous and did not need to be interpreted to understand 

its meaning.  The Appeal Tribunal noted the difference between the two Codes of 

Conduct which the BCCSA enforce as far as the protection of dignity is 

concerned.  In the Subscription Broadcasting Code, the protection of dignity is 

limited to the broadcasting of news and comment, while in the Free-to-Air Code 

there is no such limitation – it applies to all broadcasting. The Appeal Tribunal 

explained the difference between the two Codes as follows: 

 

 They (the members of the Appeal Tribunal) felt that the reason for being more 

lenient in the Subscription Code than in the Free-to-Air Code is that apart from 

the comprehensive system of classifications, advisories, electronic locking 

devices, etc. which subscription broadcasters have in place, subscribers make the 

choice to subscribe to their services. Consequently, they have a wide selection of 

channels to choose from and can easily switch to another channel if they find a 

programme to be offensive.  Also, in terms of the protection of children, the 

watershed time is more lenient for subscription broadcasters.  It seems that it was 

a conscious decision of the drafters of the Subscription Code to protect dignity 

only in news, comment and in cases of public interest and not in entertainment 

programmes since it was not in the first place the purpose of the Clause to include 

the entertainment genre, such as comedy or drama. Even if one should argue that 

a programme such as the one under discussion can be regarded as social 

comment, this argument will not succeed since it was clearly not the meaning that 

the drafters of the Code had in mind.  In our view they purposefully did not 

include entertainment programmes.   The two codes do not deal with the same 

domain and each must be interpreted on its own terms, otherwise there would 
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only be one Code to regulate all broadcasters.  The programme under discussion 

falls in the genre of drama since it is a comedy. 

 

 So far the quotation from the appeal judgment. The same could be said about the 

broadcast we are dealing with here and the reasoning in the Kyknet case quoted 

above could be applied verbatim to this judgment. 

 

[13] During the hearing, the Tribunal considered the application of the dignity 

protection in the Constitution of South Africa.  Section 10 of the Bill of Rights 

determines: 

  

Everyone has inherent dignity and the right to have their dignity respected and 

protected. 

  

 The question was discussed whether the protection of dignity in the BCCSA Code 

falls short of the wide protection afforded by the Constitution and because all 

legislation, including quasi-legislation like the Code, is subject to the 

Constitution, we should protect the dignity of DS people in terms of the 

Constitution rather than in terms of the Code.  The answer to this argument is that 

section 36 of the Constitution provides for the limitation of basic rights, as 

explained in paragraphs [5] and [6] above and clause 28.4 of the Code could be 

regarded as such limitation of section 10 of the Constitution. Clause 28.4 is 

therefore a valid limitation to the right to dignity protected in section 10 of the 

Constitution and this limitation is constitutional.  We find that clause 28.4 cannot 

be applied to a comedy programme like the one under discussion.  Freedom of 

expression, in this instance and judged in context, is not trumped by the protection 

of dignity. 

 

In the result the broadcast complained about was not in contravention of the Code 

and the complaint is therefore not upheld. 
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PROF HP VILJOEN 

CHAIRPERSON 
 

Commissioners Chicktay and Fakude concurred with the above judgment. 

 

 


