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         CASE NUMBER:  07/2018 

 

DATE OF HEARING: 28 MARCH 2018   

JUDGMENT RELEASE DATE: 17 APRIL 2018 

 

 

BUNTON          COMPLAINANT 

 

vs 

 

 

JACARANDA 94.2 FM       RESPONDENT 

 

 

TRIBUNAL:  PROF HP VILJOEN (CHAIRPERSON) 

   DR MA CHICKTAY 
MS N FAKUDE 

 

 

FOR THE COMPLAINANT:  The Complainant in person.  

 

FOR THE RESPONDENT: Ms Justine Limpitlaw, Legal Consultant represented Jacaranda 

94.2 FM  

 

 

Complainant alleges that the competition is a scam since the rules of the competition and 

manner in which the winner is determined are not clear. Clause 16 of the Code not 

contravened.  Bunton vs Jacaranda 94.2 FM, Case No: 07/2018 (BCCSA) 
_________________________________________________________________________________ 

 

SUMMARY 

 

Complaint that the Respondent’s secret sound competition is a scam. It does not have an 

end date and does not indicate how the winner is determined. The rules of the 

competition are allegedly not clearly defined. The allocation of the proceeds from the 

competition and the costs of running the competition are not disclosed. After 
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considering all evidence presented, we found that there was no contravention of Clause 

16 of the BCCSA Free-To-Air Code of Conduct for Broadcasting Service Licensees. 

___________________________________________________________________________ 

JUDGMENT 

N FAKUDE 

 

[1] The Registrar of the BCCSA received a complaint about the secret sound competition 

run daily by the Respondent. The Complainant feels that the competition is a scam and 

does not comply with the requirements of Clause 16 of the Code.  

 

[2] The complaint reads as follows: 

“I would like to lodge an official complaint of 94.2 Jacaranda FM secret sound “’competition”.  

 
 My reasons for the breach of their broadcasting licence is as follows:  
 
A competition by its nature has a couple of components that make it a competition.  
 
1)    Every entry needs to have an EQUAL opportunity of winning. Emphasis on the word 

EQUAL otherwise there is technically another competition where the second batch of 
entrants get a better chance of winning than the first. 

 
2)    The organisers of the competition should not have influence in when exactly the 

competition is won. 
 
3)     A competition should have an end date 
 
4)    A competition is where a prise is “given” away and the cost of running the competition 

should be borne by the organiser or if not 100% of the entry fee should not be used as a 
revenue stream.  

 
5)    Prizes are sponsored by someone not the broadcaster themselves Elaboration on the 

points above:  
  

1)    The sms prior to the facebook clue has a significantly higher chance of winning than 
prior. So much so that it can be construed that it is a separate competition. 

 
2)    Jacaranda FM being the organiser has control over when exactly the competition is 

won. Thus they have an opportunity to gain revenue from the sms fee (R1.50) plus 
the additional revenue stream from advertising on their facebook page. It seems odd 
to me that the competition is never won prior to the facebook clue being given out? It 
is my contention that sms’es are supposedly randomly chosen (I believe not) but even 
if they were randomly chosen the host can see the answer in the sms which then 
gives them an opportunity to reject the answer as “not being specific enough”. By way 
of example the first secret sound, The caller just before the one who in fact won 
correctly guessed that the secret sound was a knife being snapped onto a magnetic 
board. They rejected her answer since they wanted two additional things. Firstly they 
wanted the caller to say that the board was an upright cutting board and that the 
board was made out of wood. It is firstly impossible to determine the orientation of the 
board let alone what the board is made of since the knife is snapping onto a magnet 
which is made out of magnetite not wood.  
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Having control over when the competition is won is amounting to a scam. By way of 
another example. Let’s say for instance another radio station ran an SMS competition 
which said that they were giving away R 100 000 to the millionth SMS.  Each SMS cost R 
1.50 (50C to the mobile provider and R 1 to themselves. All the SMS’s prior to sms no 
1 000 000 have in fact a 0 chance of winning. You are thereby guaranteeing that you make 
revenue of R 900 000 give away R 100 000 from your R 1 000 000 earnings. What 
jacaranda is doing is no different they just pitch it a different way but essentially it is the 
same since they make sure that there is 0 chance that the competition is won until they 
have made enough revenue from the SMS line earnings.  
  
3)    The competition does not have an end date thus they can make sure that they have 

enough revenue from the SMS line before giving out the clue. 
 
4)    The prize is not “given away”, the proceeds for the R 100 000 are coming from the 

revenue from R 1.50 or a portion of the R 1.50 which they are making. 
 
5)    The prize is not sponsored, thus they are in breach of their broad casting license 

because as far as I know they do not have a gambling license. You are effectively 
betting your R 1.50 in the hopes that you win R 100 000.00 (this is after the clue is 
given out because prior to that you have 0.00% chance of guessing the sound due to 
the points mentioned above).  

  
Thus I believe the secret sound competition to be flawed in many aspects and that 
Jacaranda themselves are taking advantage of the public by running what is effectively an 
cell phone SMS scam.  

  
I leave you with this quotation: 
 
The easiest way to make a million rand is to get 1 Million people to give you R 1.  
  
Please could you investigate this matter and provide feedback as to the outcome since I 
believe that Jacaranda should be taken to sued for misleading the public and give 
everyone’s R 1.50 back. Unfortunately no one is going to sue them for their R 1.50 back 
on an individual basis thus I am appealing to the BCCSA to put an end to this scam 
immediately and pursue them for a refund to everyone who entered the competition.  
 
The date and time of the broadcast is every morning between 6am to 9am on Martin and 
Thumi's breakfast show when the secret sound competition is run.  
 
all of the secret sounds,  every last one of them is a problem for me so they need to pull all 
of them but if you need me to be specific: 
the first secret sound and the lady who phoned in just prior to the secret sound being won. 
Else choose any of the secret sound broadcasts of the first secret sound prior to it being 
won which will also be fine. 
 
I have given 5 reasons for them contravening the code plus i can also think of another one 
which i shall add to the list.  
 

6)  The sound is so specific that it is impossible for anyone to guess the sound thus it is 
impossible for anyone to win the competition without a clue being given. If you for instance 
took the first sound it is the sound of a knife connecting with a upright wooden magnetic 
board. Unless I had that specific knife and that specific wooden board the sound pattern if 
analysed by a computer would be different THUS the odds of making a connection is as 
close to 0 as possible. I would like to request that a statistition and a sound analyst 
determine the odds of the sound being correctly guessed without the facebook clue.  

 
I have read these lines of the code and revised my official complaint as follows:  
Specifically for 16.0.2 of the code, the broadcaster does not share the amount of money 
donated to any charitable cause of the R 1.50 charge. It is therefore assumed that the full 
R 1.50 is going to the service provider which I am questioning. Jacaranda FM need to 
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provide proof to the BCCSA that 100% of the R 1.50 charge is in fact going to the service 
provider. The Revenue stream from the advertising on the facebook page is in direct 
contravention of this code since all they are not allowed to make revenue from a 
competition using its broadcast to over 4million people to attract people to their own page.  
 
Specific clause of the code 16.3 
 
1)  the broadcaster has not made the public aware of the rules of the competition, by 

including the answer in the sms they have the opportunity to change the rules as the 
calls are being fielded by making the answer so specific that it is impossible to win the 
competition without a clue being given.  

 
2) there is no closing date   
 
3)  in the first secret sound they did not specifically mention the rules of competition by 

stating that you needed to determine the orientation of the wooden board nor the 
material used in the sound (be it wooden plastic etc). 

  
The terms of the competition are not laid out sufficiently at the start of the competition 
as well as the terms being changed during the competition by clues being given. Thus 
persons entering the competition before the facebook clue terms are completely 
different to those after the facebook clue. Predudice is then given to those with an 
internet connection with facebook access thereby changing the terms between a 
normal listener with and without facebook access.  
By way of comparison Hot91.9 ran a competiton whereby you could win a car if you 
donated R 200 to the owl foundation.  
 
terms: 
is that you give the owl foundation R 200 and they put all the entries in a pot from the 
first to the last and then choose a winner after the closing date. if you entered 1 st or 
last you had exactly the same chance as anyone else.  
 
The money went to charity not to their revenue stream the 94.2 competition is 
completely flawed and is a scam.  
 
The terms change as the competition during the course of the competition as well as 
no mention of where the R 1.50 is going. I doubt whether this is legitimate. Even if 
they can prove that all of the R 1.50 goes to the service provider there must be 
something where that provider gives them a kickback or discount somewhere. whilst it 
is perhaps not the BCCSA to investigate these allegations you can also refer this to 
the appropriate department concerned.  
 
I having seen the code of conduct in relation to competitions it is very vague and does 
not stop neccesarily stop this type of abuse of their licence.  
 
I would ask that the BCCSA revise this to include some of the points mentioned in my 
earlier mail as it is totally unacceptable that they use their licence to extort money 
from listeners in this manor.  
 
Please can you send this to your legal department to review as I cannot believe that 
they are allowed to mis-use the power given to them for their own financial gain.  
 
I leave you with a quote from Julius Malema 
"Pay back the Money"”  
 
 

[3] The Broadcaster responded as follows: 

“Secret Sound” is a daily feature on Breakfast with Martin Bester and Tumi Morake. The object 
of the competition is to identify a “secret sound” which is a one second audio extract that an 
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otherwise normal object would make. The successful identification of the secret sound will 
award the listener a cash prize of R100 000, awarded by the station. 
 
The prize money for the competition is budgeted for during the annual budgeting of the station. 
This amount comes from the programming budget and is allocated to promote the station. 
Tactics such as these are used by stations all over the world and are used to increase 
engagement with the specific show and station as a whole. These tactics drive a cumulated 
audience across the station and also increases time spent listening to the station. 
 
In reference to section 16 of the code –   
 
(1)     Where audiences are invited on air to react to a programme or competition broadcasting 

service licensees must make known the full cost of a telephone call or a SMS. – The cost 
of the SMS is made abundantly clear and is evident in the complainant’s complaint.  

 
(2)      Broadcasting service licensees must specify the proportion of the cost of the call or SMS, 

as the case may be, which is intended for any specified charitable cause. – This section 
does not apply as there is not a charitable cause associated with the mentioned 
promotion 

 
(3)      Broadcasting service licensees must ensure that audiences who are invited to compete 

in any competition are made aware on air of the rules of the competition. Such rules 
must include the closing date and the manner in which the winner is to be determined. – 
It is clear that the winner is determined by correctly identifying the “Secret Sound.” 
Listeners freely enter the competition with their guesses, and contestants are drawn at 
random based on a “random selector” feature incorporated into the SMS system. I have 
attached a guide to the mentioned feature for reference. As the feature is ongoing, there 
is no end date, when the Secret Sound is won, a new Secret Sound game starts with a 
new sound.  

  
In addition to all of these, it is also important to note the following –  

 https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-
and-tumis-r100k-secret-sound-list-incorrect-guesses/ (Updated to 22 February 2018, 
which is today’s date) 

 The “Secret Sound” is freely available as a podcast which can be accessed and 
downloaded by anyone to analyse and be used to determine their guess. For more 
information please see https://www.jacarandafm.com/shows/breakfast-martin-bester-
and-tumi-morake/martin-and-tumis-brand-new-r100000-secret-sound/  

 In terms of the specificity of the guess, it is safe to assume that a sound could sound 
different to a variety of people. For this reason, Jacaranda FM requires the description 
of the sound to be as specific as possible, to ensure fairness in the game 

 Listeners enter the competition voluntarily 

 There is no betting element associated to this promotion 

 I would like to reiterate that the prize money forms part of Jacaranda FM’s budget and 
has no relation to any revenue generated by any means on Jacaranda FM’s behalf. 
Here is a link to the article and the Podcast of the winning moment -
 https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-
and-tumis-secret-sound-makes-one-listener-r100k-richer/  

 

[4]  The Complainant replied as follows: 

 “with regard to point 2 
 

Jacaranda is reading this clause incorrectly.  
 
they must specify the proportion of the charge of the sms and where it is going to. The clause 
specifically states that they need to account for sms fee and what proportion is going to charity 
whether or not the charity is involved. thus if 0 is going to charity and 100% is going to the 
jacaranda fm coffers they are oblidged to state that on air.  

https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-and-tumis-r100k-secret-sound-list-incorrect-guesses/
https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-and-tumis-r100k-secret-sound-list-incorrect-guesses/
https://protect-za.mimecast.com/s/t9MHC66VVwIo9EOIBNO_J?domain=jacarandafm.com
https://protect-za.mimecast.com/s/t9MHC66VVwIo9EOIBNO_J?domain=jacarandafm.com
https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-and-tumis-secret-sound-makes-one-listener-r100k-richer/
https://www.jacarandafm.com/shows/breakfast-martin-bester-and-tumi-morake/martin-and-tumis-secret-sound-makes-one-listener-r100k-richer/
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with regard to your this point made by Jacaranda,  
 
I would like to reiterate that the prize money forms part of Jacaranda FM’s budget and has no 
relation to any revenue generated by any means on Jacaranda FM’s behalf." 
 
what they are saying effectively is that there is no relationship between the sms charged at R 
1.50 to the R 100 000.00 prize money.  
 
However you clearly state that in order to win the R 100 000.00 you need to sms to a specific 
number at a cost of R 1.50. Thus you are connecting the R 100 000.00 prize money to the R 
1.50 in the listeners mind. There is no other method of entering other than to spend the R 1.50. 
Not so?  
 
if as you state there is an external party who is collecting the revenue (everyone's R 1.50) on 
your behalf and that the R 100 000.00 prize money comes from the jacaranda budget then a 
winner should be chosen from anyone other than the persons who gave up their R 1.50  
because they were giving up their R 1.50 as an entry to the competition.   
 
with regard to point 3 
the competition does in fact need a closing date as stated in the code. this is not provided 
the manor in which the winner is determined is not clear.  
by way of a specific example:  
the first secret sound was a "Knife being placed on an upright wooden knife holder"  
the second to last contestant correctly determined that it was a knife being placed on a knife 
holder.  
her answer was rejected because it was not specific enough.  
thus the terms of how the winner is chosen is not stated up front. You would need to state on 

air that you would need to provide the two materials of the sound and the type of board be it 

vertical stand alone vs wall mounted etc before the competition is entered.  

 

EVALUATION 

 

[5]  The Complainant was personally present at the tribunal and he was afforded the 

opportunity to fully state his complaint. The Respondent had its representative present. 

All parties were afforded equal opportunity to make their submissions and those 

submissions are considered herein.  

 

[6]  Clause 16 of the Code reads as follows: 

 

Competitions and Audience Participation 

(1) Where audiences are invited on air to react to a programme or competition broadcasting 
service licensees must make known the full cost of a telephone call or a SMS. 

. 
(2) Broadcasting service licensees must specify the proportion of the cost of the call or SMS, 

as the case may be, which is intended for any specified charitable cause. 
 

(3) Broadcasting service licensees must ensure that audiences who are invited to compete in 
any competition are made aware on air of the rules of the competition. Such rules must 
include the closing date and the manner in which the winner is to be determined. 
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Each of the aspects of the complaint submitted will be dealt with. The tribunal only 

has jurisdiction to make a finding based on the code. Where such jurisdiction lacks, 

this will clearly be indicated. 

 

[7]  Equal opportunity to win the competition 

The clause does not prescribe how easy or how difficult a competition should be. A 

competition, by its very nature is not supposed to resemble a donation. Therefore, the 

price may not be given away without the strive to win, otherwise it will not be a 

competition. The Respondent did however provide the full details of how the 

competition is run and how participants are engaged on both radio and social media. It 

is worth mentioning that the Respondent is in the business of broadcasting and it is 

inherent to its nature that listeners are engaged on all forms of media including the 

Facebook page where the clues to wining the competition are published. A participant 

may enter the competition more than once and SMS’s are randomly picked. From 

this, it is evident that the manner in which the winner is determined is specified and 

all contenders have an equal opportunity to win. There is no contravention of the 

Code in this regard.   

 

[8]  The competition is a scam / the public is not aware of the rules of the competition 

The Complainant submits that the Respondent has an influence on when exactly the 

competition is won. The answer changes as the competition progresses and only once 

the Respondent has made sufficient revenue does it nominate a winner, according to the 

Complainant. The Respondent has set out in its response and during the Tribunal 

hearing how the competition works; the correct answer is predetermined and approved 

by a panel. The answer stays the same throughout the competition. The listeners merely 

have to provide an answer that is precise. The rules of the competition are published on 

the Respondent’s Facebook page, are available as a podcast and are broadcast just 

before the secret sound is played. 

 

A scam (fraud) is a defined crime in South African criminal law which has certain 

elements that must be met before a person or entity may be found guilty. This is a 

branch of law that the BCCSA has no jurisdiction on.  
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We find that the rules of the competition are sufficiently stated by the Respondent and 

that there is no contravention of the code.  

 

[9]  The competition does not have an end date 

The Code provides that the rules of the competition must include the closing date. The 

wording of this clause does not place an obligation on broadcasters to have an end date 

to a competition, it only requires that a broadcaster must mention such closing date if it 

exists. This is why the Code deliberately makes use of the determiner “the”1 closing 

date, in its literal form. Here too there is no contravention of the Code.  

 

[10]  The cost of running the competition must be borne by the organiser / allotment of 

proceeds must be disclosed  

The Respondent has provided a full response in this regard notwithstanding the fact that 

this falls outside the BCCSA’s jurisdiction.  The Respondent’s full financial breakdown 

may be made available to the Complainant for his records. The Respondent is not 

obligated by the Code to disclose the allotment of proceeds from the competition, if 

any. The Code merely requires that a broadcaster makes known if any of the proceeds 

are intended for a charitable cause, which is not applicable in this case.  

 

[11]  The Respondent does make known to participants the full cost of the competition, 

which is R1.50 per SMS. There are no additional costs.   

 

[12]  The clause must be amended to include some of the aspects the BCCSA has no 

jurisdiction on 

The BCCSA does not dismiss the possibility of the clause being amended to be more 

specific. A specific procedure is required for the amendment of the Code in which the 

Independent Communications Authority of South Africa (ICASA) plays an important 

role. However, it must be noted that where a matter does not fall within the jurisdiction 

of the BCCSA, it does not mean there is no other remedy available to the Complainant. 

The BCCSA may not overstep its powers and assume the role of courts or other entities 

designed to deal with specific crimes or contraventions.  

                                                           
1 Oxford dictionary: denotes one or more people or things already mentioned or assumed to be common 

knowledge 
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We therefore find that there was no contravention of the Code. The complaint is 

accordingly not upheld.  

 

MS NOKUBONGA FAKUDE 

BCCSA COMMISSIONER 

 

Chairperson Viljoen and Commissioner Chicktay concurred with the above judgment.  


