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         CASE NUMBER:  14/2018 

 

DATE OF HEARING: 11 JULY 2018   

JUDGMENT RELEASE DATE:  19 JULY 2019 

 

 

DEMOCRATIC ALLIANCE IN KWAZULU NATAL   COMPLAINANT 

 

vs 

 

 

SABC UKHOZI FM       RESPONDENT 

 

 

TRIBUNAL:  PROF HENNING VILJOEN (CHAIRPERSON) 

   Mr TSHIDI SEANE 

   ADV BOITUMELO TLHAKUNG 

 

FOR THE COMPLAINANT: Mr Zwakele Mncwango,  Leader of the DA in KwaZulu-

Natal and Ms Philisiwe Sefatsa, Provincial Communications Manager (KZN). 

 

FOR THE RESPONDENT: Mr Nyiko Shibambo, Acting Manager accompanied by Ms 

Refiloe Timana, Broadcasting Compliance of the SABC and Acting Station 

Manager Sbongi Ngcobo. 

 

 

Complaint that Broadcaster allowed the MEC of COGTA (KwaZulu-Natal) to comment on 

the Democratic Alliance (DA) in KZN without giving party the opportunity to present an 

opposing point of view in the same programme or in a subsequent programme – before 

deciding on the merits of the complaint, the Tribunal was informed that the programme 

concerned was sponsored by Government – because this broadcast was paid for, it falls to be 

treated as an  advertisement, and it is for ICASA to decide whether jurisdiction in respect of 

complaint resides with the CCC or the ASA - Democratic Alliance KZN vs SABC Ukhozi FM, 

Case No:14/2018 (BCCSA) 

 

 

SUMMARY 
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The Democratic Alliance (DA) in KZN complained that the Broadcaster allowed the 

MEC of COGTA (KwaZulu-Natal) to comment on a dispute with the DA without giving 

the party the opportunity to present an opposing point of view in the same programme 

or in a subsequent programme.  Before deciding on the merits of the complaint, the 

Tribunal was informed that the programme concerned was sponsored by Government.  

This brought the programme within the definition of “advertisement” as defined in 

Independent Broadcasting Authority (Advertising, Infomercials and Programme 

Sponsorship) Regulations, 1999.  In terms of the regulations it was for the Independent 

Communications Authority of South Africa (ICASA) to decide whether jurisdiction in 

respect of the complaint resides with the Complaints and Compliance Committee 

(CCC) of ICASA or the Advertising Standards Authority (ASA).  The BCCSA has 

therefore no jurisdiction to decide this matter and the complaint is referred to ICASA. 

___________________________________________________________________________ 

JUDGMENT 

HP VILJOEN 

 

[1] The Registrar of the BCCSA received a complaint from the Democratic Alliance (DA) 

regarding a broadcast by Ukhozi FM in which the MEC for the Department of 

Corporate Governance and Traditional Affairs (COGTA) in KwaZulu-Natal 

commented on allegations made by the DA against her.  The DA complained that they 

were not allowed to put an opposing point of view to that of the MEC in the same 

programme. The Registrar accepted the complaint, thereby implying that there was 

prima facie a contravention of the Code of Conduct.  Before the Tribunal could 

investigate the merits of the complaint, the Broadcaster mentioned a point in limine 

which touched upon the jurisdiction of the Tribunal.  It appears that the alleged 

offending broadcast was being sponsored by Government and because of this, 

according to the Broadcaster, the BCCSA did not have the jurisdiction to investigate 

the complaint and make a finding. 

   

[2] The complaint reads as follows: 

  
“The Democratic Alliance in KwaZulu Natal would like to formally lodge a complaint 
regarding an Ukhozi FM slot bought by KwaZulu- Natal Corporate Governance and 
Traditional Affairs Department which was aired on Sunday the 10th June 2018 on Siya 
Mhlongo’s. The department is on the show every Sunday between 8 and 11:30 AM. 
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On the slot, UKhozi FM presenter, Siya Mhlongo, can be heard posing a question to the 
MEC Nomusa Dube Ncube pertaining to a political issue, which involves the Democratic  
Alliance.  The  slot  which  is  meant  to  be  used  to  communicate government’s work in 
the province was used by the MEC to criticize the DA without giving the accused, the DA, in 
this case, a chance to respond. 
 
The DA is of the view that UKHOZI FM bridged the BCCSA FREE TO AIR CODE FOR 
BROADCASTING, notably section 13 (1), we are however aware there may be other codes 
that were bridged and we will leave it out to your office to investigation, recommend and 
to grant the requisite sanctions. 
 
We would appreciate it if the BCCSA can look into the contract between COGTA and the SABC. 
As the party we are concerned in the manner SABC presenters tackle news related issues.  
Government  slots  on  Ukhozi  FM  are  paid  for  by  the  state  using taxpayer’s monies and 
cannot be used as a platform to score political points and criticize other political parties in 
their absentia. We will appreciate your feedback on this issue. 
 
The interview was between 8am and 8:30 am on Sunday the 10th of June 2018. The presenter 
of the show asked the MEC about allegations made by the DA, and asked her to respond on 
them. The MEC then responded to the question by the presenter and made accusations 
against the DA in a platform where the DA could not respond. 
 
It is of concern to us that this slot which is meant to talk about service delivery was used to fight 
political battles. Please also note that this matter between the MEC and the DA had been 
discussed in a Current Affairs programme on Wednesday the 6th of June 2018, between 6 and 
7 pm and both parties were given an equal and fair opportunity to respond to the allegations. 
There was no point therefore for the station to allow the MEC to engage on this issue. This is 
the reason why we would like the BCCSA to look into this matter. 
 
We are available for any clarity you may require on this issue. 
 
During the interview the MEC is heard saying “allegations against me are that Im unable to stop 
the municipality from hiring officials because I am benefitting from them, this is a lie from the 
DA. 
 
She goes on on the response and accuse the DA of “going to the media and spreading lies in 
the community” painting a bad picture about her and her department. 
 
The above allegations concern the DA and the party was not there to defend itself when she 
made these accusations against the DA, we feel that this is not correct for the SABC to allow a 
government sponsored slot that is meant to talk about government’s work to be used to settle 
political scores without giving all parties the platform to state their case or give a response to 
accusations. 
 
I hope this is much clearer. Im available to clarity further if it needs be. 
 

 

[3] The Respondent responded as follows: 

 
“BCCSA COMPLAINT: ZWAKELE MNCWANGO - UKHOZI FM - INDUMISO - 10.06.2018 - 
08:00   
 
In respect of the above-mentioned complaint, we submit electronic copies of the segment. 
Please find our comments as follows: 
 

1. The Democratic Alliance in Kwazulu-Natal had a media briefing on 06 June 2018 wherein 
the complainant made serious allegations of corruption against MEC Nomusa Dube-
Ncube. The media briefing was widely covered in the mainstream media including the 
SABC. The following are some of the links confirming that the story was widely covered:  
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 https://www.sowetanlive.co.za/news/south-africa/2018-06-06-da-wants-kzn-mecs-head/ 

 
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-
over-massive-corruption-20180606 

 

2. The following link shows the complainant making allegations against MEC Dube-Ncube 
whilst she refuted them:  

 
https://www.youtube.com/watch?v=brEYGU-I1pE 

 

3. Dube-Ncube used her Sunday slot on Ukhozi FM to reiterate what she had already said in 
a television interview conducted on the 06th of June when the allegations against her were 
first made.  

 

4. Nowhere in the interview did the MEC refer to herself as a representative of the African 
National Congress.  

 

We submit that there was no contravention of the Code.” 

 

[4] The Complainant replied as follows: 

“BCCSA COMPLAINT:  ZWAKELE MNCWANGO - UKHOZI FM - INDUMISO - 10.06.2018 - 
08:00 
 
In respect of the above-mentioned complaint, we submit electronic copies of the segment. 
Please find our comments as follows: 
 
1. The Democratic Alliance in Kwazulu-Natal had a media briefing on 06 June 2018 wherein  

the complainant  made  serious  allegations  of  corruption  against  MEC Nomusa Dube-
Ncube. The media briefing was widely covered in the mainstream media including the 
SABC. 

 
Yes it’s true that the DA had a briefing on the said date and Allegations were made 
against the MEC for COGTA not her department.  SABC however omitted the fact that 
the MEC had a press conference on the same date to respond on the DA’s allegations. 
This means both parties had an equal opportunity to share media space and both 
print and electronic media coverage shows that. On top of that SABC radio (Ukhozi 
FM), gave both DA and MEC opportunity to debate the matter same day on current 
affairs between 6pm -7pm. 

 
The following are some of the links confirming that the story was widely covered: 
 
https://www.sowetanlive.co.za/news/south-africa/2018-06-06-da-wants-kzn-mecs- head/ 
 
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-
over-massive-corruption-20180606 

 
2.  The following link shows the complainant making allegations against MEC Dube- Ncube 

whilst she refuted them: 
 

https://www.youtube.com/watch?v=brEYGU-I1pE 
 

This prove that the Allegations were made against MEC is an individual not the 
Department. Again, why MEC was allowed to use government made slot to respond. 

 

https://www.sowetanlive.co.za/news/south-africa/2018-06-06-da-wants-kzn-mecs-head/
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-over-massive-corruption-20180606
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-over-massive-corruption-20180606
https://www.youtube.com/watch?v=brEYGU-I1pE
https://www.sowetanlive.co.za/news/south-africa/2018-06-06-da-wants-kzn-mecs-head/
https://www.sowetanlive.co.za/news/south-africa/2018-06-06-da-wants-kzn-mecs-head/
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-over-massive-corruption-20180606
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-over-massive-corruption-20180606
https://www.news24.com/SouthAfrica/News/da-kzn-calls-for-suspension-of-cogta-mec-over-massive-corruption-20180606
https://www.youtube.com/watch?v=brEYGU-I1pE
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3.  Dube-Ncube used her Sunday slot on Ukhozi FM to reiterate what she had already said in 
a television interview conducted on the 06th of June when the allegations against her 
were first made. 

 
This is what BCCSA need to investigate, why MEC had to respond using a slot paid 
by Public Funds.?  Why Ukhozi FM presenter asked the question regarding DA’s 
allegation?  Who drafted the questions, MEC or SABC?  Is it part of COGTA and 
SABC contract that MEC shall respond to the allegation against her personally? If 
yes, is this not the abuse of state funds? If not, why the MEC was allowed to respond 
to personal matter. 
 
SABC admit that indeed MEC had opportunity to respond on these allegations even 
on TV. SABC did not mention that uKhozi FM gave MEC opportunity during 
current affairs for 60 minutes and we appreciate that because the DA was 
given same opportunity. 

 
4. Nowhere in the interview did the MEC refer to herself as a representative of the African 

National Congress. 
 

Yes, not on this date but in some other shows she does make reference to the ANC 
using tax payers paid slot. 
 
We submit that there was no contravention of the code. 
 
This shows arrogance by the public broadcaster based on the fact that they don’t see 
anything wrong by allowing MEC to address personal matters using slot paid 
by government. Will Ukhozi FM allow any member of the public to respond to 
allegations made against them on the same show?” 
 

 

[5]   The SABC’s response was as follows: 

 “I would like to raise some few issues adding to our initial response: 

1. The DA is raising things that are not related to the broadcast at hand. We will however use 
this opportunity to educate them.  Current Affairs on Ukhozi FM is a property of SABC News 
which is independent of Ukhozi FM management. SABC News is managed centrally and 
reports to the Group Executive for News and not to the Station Manager. Therefore the DA’s 
reasoning that the MEC was not supposed to use her Sunday slot because she had already 
spoken in the current affairs show does not arise.    

 

2. The DA further insist that that they were making the allegations against the MEC and not her 
department. However, during their press briefing, the DA was accusing the MEC of using 
her position as an MEC to benefit her husband.  How do they turn and now say that  they 
were not making allegations about the department whereas she is the political head of the 
same department which she allegedly influenced to award tenders to her husband. They are 
just playing politics and we are not politicians. We are in the business of broadcasting. What 
they are raising feature nowhere in the BCCSA Code of Conduct.    

 
3. The MEC had every right to use her Sunday slot on Ukhozi FM to clarify issues that are in 

the public domain concerning her department. The slot was used to clarify issues that the 
DA had raised and not to attack them.   

 

4. We find it shocking to learn that the DA does not know the role of the BCCSA. The BCCSA 
does not have any powers to scrutinise contracts between the SABC and its clients. 
Contracts between the SABC and its clients remain confidential.   

 

5. The DA makes the following admission in their response to our initial comments, “ Yes, not 
on this date but in some other shows she does make reference to the ANC using tax payers 
paid slot.”  Unless if the DA is confused, the BCCSA has to make a determination on the 
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matter at hand and not about other programmes which are only know to them. If they had 
issues with those programmes then, why did they wait until now to complain? 

 

6. Though we do not see a need for them to have been afforded a right to reply, the same DA 
has not made any request to the SABC to be afforded an opportunity to comment on what 
the MEC said.  Their approach on the matter bears all the hallmarks of a publicity stunt.   

 

7. We still insist that the MEC used her Sunday slot to clarify issues that were already in the 
public domain and in this case targeted audiences who regularly follow her. “ 

 

EVALUATION 

 

[6]   Mr Nyiko Shibambo, the representative of the Broadcaster, informed us that there 

exists a contract between the SABC and Government in which the SABC is being 

sponsored to broadcast information supplied by Government. In other words, the 

Broadcaster receives financial consideration for broadcasting the information. The 

complaint is that Government used tax payers’ money to broadcast criticism of the DA.  

The Complainant has requested a copy of the contract between the SABC and the 

Government.  Mr Shibambo argued that such a contract is of a commercial nature and 

therefore confidential.  In our view, it is not within the power of this Tribunal to order 

the disclosure of this contract because of its confidential nature. 

 

[7]  Normally the BCCSA has no jurisdiction over broadcasts that have been paid for.  

Commercial advertisements immediately come to mind.  Complaints about such 

advertisements are being adjudicated by the Advertising Standards Authority of South 

Africa (ASA).  A document entitled Independent Broadcasting Authority (Advertising, 

Infomercials and Programme Sponsorship) Regulations, 1999 was handed to us. 

According to Mr Shibambo, the alleged offending broadcast falls under the definition 

of commercial feature in these regulations.  This is defined in regulation 1.9 as follows: 

 “commercial feature” means a stand-alone feature, unrelated to a programme, and 

which may take the form of (but is not limited to) a commercial competition, advertising 

feature or advertising programme which is primarily intended to promote the interests 

of one or more person (sic) product, service or sponsor, regardless of duration, and 

excludes any programme competition. 

 

[8]  The broadcast concerned, to our mind, also falls within the definition of 

“advertisement”, defined in regulation 1.2.  This definition reads: 
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 … any material broadcast, in visual and/or audio form, for which the broadcaster 

receives a consideration, in cash or otherwise, and which promotes the interest of any 

person, product or service, provided that: 

 

1.2.1 spot commercials, public service announcements for which the broadcaster 

receives a consideration, any material that would constitute an infomercial but 

for the fact that it is of two minutes duration or less, that part of sponsorship 

packages which is constituted by spot commercials, and commercial features 

shall be regarded as being advertisements … 

 

The representative of the Broadcaster admitted that they receive a consideration to 

promote a certain Government service. 

 

[9] It has been suggested to us that the alleged offending broadcast could be an 

“infomercial” as defined in the same regulations.  This is defined in regulation 1.10 as “ 

… material … broadcast in visual and/or audio form … which entails a direct offer of a 

product or service to a member or members of the public in return for payment …”  

This is clearly not the case with the broadcast under consideration and we reject the 

notion that this is an “infomercial”. 

 

[10]  In deciding that the alleged offending broadcast is an advertisement, the consequences 

as spelled out in regulation 3.2, apply to this broadcast. This regulation reads: 

 

 The definition of “advertisement” set out in regulation 1 shall be used by the Authority 

(defined as the Independent Broadcasting Authority – IBA - which was superseded by 

the Independent Communications Authority of South Africa – ICASA) to distinguish 

between programme material, advertisements, infomercials and programme 

sponsorships transmitted by broadcasters for the purpose of: 

 

 3.2.1 ensuring compliance by broadcasters with these regulations; 

3.2.2 determining whether jurisdiction in respect of complaints concerning material 

transmitted by broadcasters vests in the BMCC (now the Complaints and 

Compliance Committee – CCC – of  ICASA) or the ASA; 

3.2.3 …. (not applicable). 
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[11] Taking the quoted regulations into consideration, our conclusion is the following: 

 

11.1 the alleged offending broadcast complies with the definition of 

“advertisement” in regulation 3.2 referred to above; 

11.2 in terms of regulation 3.2.2 it is for ICASA to determine whether the CCC or 

the ASA has jurisdiction to adjudicate the complaint.   

11.3 the BCCSA has therefore no jurisdiction to decide this matter. 

 

[12] The Complainant requested that this Tribunal “divide” this complaint into two parts and 

separate the jurisdictional issue from the alleged contravention of our Code.  The 

complaint concerns the failure of the Broadcaster to allow the Complainant to appear 

on the same programme (or a subsequent one of similar nature) and present an 

opposing point of view to that of the MEC (clause 13(1) of our Code).  We have been 

requested to deal with this part of the complaint and leave it to ICASA to decide the 

jurisdictional issue. This is not how we understand the concept of “jurisdiction”.  If 

ICASA, in terms of the regulations, have to decide whether the jurisdiction in respect of 

the complaint vests in the CCC or in the ASA, the complaint or any part thereof cannot 

be adjudicated by this Tribunal.  In other words, we have no jurisdiction to consider 

this complaint. 

 

The complaint is accordingly referred to the ICASA to determine who has jurisdiction 

to decide this matter. 

 

 

PROF HP VILJOEN  

CHAIRPERSON   

 

Commissioners Seane and  Tlhakung concurred in the above judgment.  


