CASE NUMBER: 10/2019
DATE OF HEARING: 18 JUNE 2019
JUDGMENT RELEASE DATE: 17 JULY 2019
FIRSTRAND FINANCE COMPANY LIMITED
COMPLAINANT
vs
SABC3
TRIBUNAL:

RESPONDENT
MR BRIAN MAKEKETA (DEPUTY CHAIRPERSON)
ADV. BOITUMELO TLHAKUNG
MS. NOKUBONGA FAKUDE

Counsel for the Complainant: Adv. Carol Steinberg: Advocate, Mr Andrew Strachan and
Ms Candice Grieve accompanied by Mr Shaun Chelin: Head of FNB Legal.
For the Broadcaster: Broadcaster: Mr Nyiko Shibambo, Acting Manager: Compliance,
SABC accompanied by Ms Refilwe Timana, Acting Compliance Officer of the SABC and
Ms. B Ntuli, Executive Producer, Special Assignment.
____________________________________________________________________________
Broadcaster failed to provide right to reply. Clause (12) (1) & (2) and 13(1) & (2) of the Code
contravened. FIRSTRAND FINANCE COMPANY LIMITED vs SABC3, Case No: 10/2019
(BCCSA).
______________________________________________________________________________
SUMMARY
A complaint was lodged with the registrar of the BCCSA against the Respondent for its
broadcast of 10 March 2019. The broadcast pertained to allegations of racism against black
people in the context of credit granting for low cost housing. The programme in question is
a current affairs investigative programme designed to investigate and expose social ills. The
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Complainant submitted that the allegations made against it in the programme were false
and it was not given the opportunity to reply. The Respondent argued that it made
attempts to get a response from the Complainant, but upon speaking to the Complainant’s
communications manager on the phone, it was deterred by her tone and concluded that the
Complainant had waived its right to reply. In the end, it is found that the Respondent
contravened clause 12 (1) & (2) and 13(1) & (2) of the BCCSA free-to-air code of conduct
for broadcasting service licensees. The complaint is upheld.

JUDGMENT

MR BRIAN MAKEKETA

[1]

The Registrar of the BCCSA received a complaint from FirstRand Finance Company
Limited (hereinafter referred to as “the Complainant”) against the SABC’s Special
Assignment programme (hereinafter referred to as “the Respondent”), for its broadcast of
10 March 2019. The Complainant argued that the Respondent broadcast false information
and did not afford it the opportunity to reply.

[2]

The summary of the complaint is as follows:
This complaint concerns the airing of an episode of “Special Assignment” on Sunday 10
March 2019 at 21h30 on SABC 3. In that episode, various allegations were made
regarding the interest rates charged by the Complainant to low-cost housing customers.
The essence of the allegations was that the Complainant is racist; that it has discriminated
on racial grounds between its customers. These are allegations of a most serious kind.
Yet, for the most part, the allegations were palpably false and misleading. Moreover, the
Complainant was not made aware in advance of the majority of the allegations, nor was it
invited to participate in the programme and was barely provided a right of reply. And the
responses that it did provide to the vague and generalised queries sent to it were hardly
incorporated into the episode at all.
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The result was an episode that was entirely devoid of balance, and which cannot be
construed as an honest expression of opinion made on facts truly stated or fairly indicated
and referred to. Because of the seriousness with which it takes this complaint, and
because it wanted to demonstrate the factual inaccuracy of the episode, the Complainant
elected to depose to an affidavit in lodging its complaint. The Respondent did not
respond by affidavit; it chose instead to respond by letter. In any event, the Respondent
has not disputed any of the material facts set out by the Complainant. The BCCSA can
accordingly accept the facts in the Complainant’s complaint affidavit as common cause.

[3]

The Broadcaster responded as follows:
“BCCSA COMPLAINT: SHAUN CHELIN- SABC 3 - SPECIAL ASSIGNMENT - 10.03.2019 SABC 3 - 09:30
In respect of the above-mentioned complaint please, find our comments as follows:
1.

Special Assignment [hereafter SA] is an investigative current affairs documentary
programme whose mandate is to expose wrongdoing in society. We probe, confront and
expose crucial issues that affect society, through well-crafted and compelling stories. While
the FNB complaint is littered with a myriad of allegations and comments, this response
confines itself to issues pertaining to the alleged violation of the two clauses referred to in the
complaint, clause 12 and clause 13 of the BCCSA Code of Conduct, and ignore other
comments that fail to point to specific clauses, as per the requirements when filing
complaints against broadcasters.

2.

Special Assignment denies the allegations raised in the FNB complaint. We have not
violated clause 12 and clause 13 of the BCCSA Code of Conduct on the basis of the reasons
indicated below.

3.

THE COMPLAINTS AND OUR RESPONSE
3.1 Complaint: the programme constituted comment that was not “an honest
expression of opinion … made on facts truly stated or fairly indicated and
referred to.”
SA Response:

Throughout the episode, Special Assignment uses the words ‘alleged’
and ‘allegedly’ which clearly indicate that this is not comment.

SA has not breached clause 12 of the BCCSA Code because its reportage cannot be
classified as comment when it is clear that as a current affairs programme, we are reporting
on the allegations made by concerned parties and approach other relevant institutions for
their views on the matter.
3.2

Complaint: the programme discussed a controversial issue of public
importance, but the SABC did not make “reasonable efforts to fairly present
opposing points of view” and did not provide the complainant with an adequate
right of reply.
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SA Response: We deny that we have breached clause 13 of the BCCSA’s Code of
Conduct. SA approached FNB two weeks prior to the broadcast of the
programme, which is reasonable time for the company to respond.
The following is what transpired:
•

On Monday, the 25th of February 2019, SA Producer, Lindile
Mpanza, phoned Chloe Hackland (083 305 0144) whom she
understood to be FNB’s Corporate Communications Manager, from
her SABC landline (011 714 6026). Ms. Mpanza introduced herself
as a journalist from the SABC, and queried whether Ms. Hackland
was still FNB’s Communications Manager. She said she was no
longer holding this position, but was currently the Internal
Communications Manager. She indicated that she was on
maternity leave, but was happy to assist her. Ms. Mpanza then
explained that she was phoning to get comment from FNB about
Emerald Van Zyl’s allegations of discrimination against the bank.
She immediately laughed, and then patronisingly, asked her
whether she did her research on Mr. Van Zyl. The producer
explained that she was aware that he had lost the case before but
because he was now taking the matter to the Equality Court, we
believed the story was worth following up. Ms. Hackland
proceeded to explain that her reaction was because she recalled
that ever since her time at FNB, Mr Van Zyl had been making
these allegations. She then requested an email in this regard and
indicated that they would probably just send a statement because
they have dealt with Mr. Van Zyl’s allegations for a very long time.
She was very dismissive and clearly not interested in the detail of
our insert. Based on her tone and general response, it was clear
that she was not taking this matter and our producer’s request
seriously.

•

Nonetheless, that same day, Ms. Mpanza sent the email to Ms.
Hackland. The email [please see attachment below], starts with a
greeting “Hi again…” and the first sentence also starts with the
words “As discussed…” to indicate that there had been a prior
conversation between the two individuals.
SABC Email:
From: Lindile Mpanza
Sent: Monday, 25 February 2019 13:48
To: Hackland, Chloe
Cc: Shiburi, Dumi Subject: Request for comment from FNB [External Email]
Hi again Chloe
As discussed, I am requesting comment from FNB regarding
allegations from financial investigator Emerald Van Zyl that FNB
discriminated against black homeowners when the bank bought
Saambou’s low cost housing book. I am aware that this matter is
not new, and that in 2013 the Pretoria High Court dismissed racism
claims against FNB. However, Van Zyl says that he has not given
up and is taking FNB to the Cape Equality Court this year asking it
to rule that the bank discriminated against its black customers.

4

Best, Lindile Mpanza| SABC Limited, Specialist Producer,Special
Assignment
•

To ensure that someone else within the company was aware of her
request, she cc’ed Dumezulu (Dumi) Shiburi [Please see the same
email]. The subject line is clear that this was a request for
comment from FNB – and not a query- as FNB later referred to her
email. Her email signature also makes it very clear that she works
for the SABC and for the programme Special Assignment – in
other words there would have been no confusion that she works for
a television programme. Dumezulu responded to this email –
indicating that he would revert.

•

The SABC never insisted on an emailed response, FNB chose to
respond in writing whereas they had the opportunity to comment
on television but elected not to take it.

•

Even when our Producer contacted the company on 6 March 2019
for the second time, this time asking for clarification on an issue for
the same story, FNB had an opportunity again to avail itself for an
interview, because it was clear that the story was still in progress.
However, the person who responded (Obakeng Mooke) simply
queried what the deadline was and sent a response through email
the following day.

Comment
FNB’s statement acknowledges that they were approached for the
right to reply, but according to them, that was not “adequate.” Perhaps
the company can enlighten the Commission on what is adequate right
of reply. FNB was approached two weeks before the story aired.
There was communication with three people: Chloe Hackland,
Dumezulu (Dumi) Shiburi and Obakeng Mooke, as well as FNB
Media, therefore the company was well aware that Special
Assignment was working on this story, they were aware that we
requested comment, however the company showed no interest in
wanting to engage further with the subject matter – choosing to be
dismissive of the producer and undermining her intelligence by
questioning her work ethic with an insinuation that she may not have
done her research, and choosing to send a terse, emailed response,
as initially suggested by Ms. Hackland in her initial conversation with
Ms. Mpanza.
3.3

Complaint: No representative of FirstRand or FNB was ever invited to participate
in the episode or to be interviewed.
SA Response:
This is false. Please see the response above. The company was approached for
comment and they chose to comment on email instead of availing themselves for an
interview because they didn’t think this matter warranted their serious attention. The
approach for comment was the invitation to participate in the programme, as a
company that has experience with the media, it is disappointing to learn that FNB is
not aware that when you comment on a programme you are in fact participating in it.

3.4 Complaint: Prior to airing the programme, the SABC approached FNB on two
occasions, seeking comment on only two discrete issues.
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SA Response:
This is not true.
The right of reply was given through a call, followed by an email and acknowledged by
the staff. The follow-up email was to clarify an issue following their clear lackadaisical
attitude towards our offer, choosing to give us a 6 sentence, terse, response to the
very serious racism allegations which they were aware of. It is disingenuous of FNB to
claim that they were never approached for comment and knowing the seriousness of
Van Zyl’s allegations and their history with him, and knowing that he says he
represents 4000 claimants, they didn’t behave like a company that was determined to
ensure that their side of the story is represented in our programme.
3.5 Complaint: Despite the fact that the SABC’s attention was drawn to the High Court
conclusion. The SABC unfortunately allowed itself to be used as the latest site
of Mr. Van Zyl’s vendetta and malicious disregard for facts.
SA Response:
Firstly, Special Assignment takes serious exception to FNB’s continued undermining of
our intelligence and a very patronising approach, also to the complainants that have
concerns against the company. The continued suggestion that SA cannot think for
itself and their disregard of the views of ordinary people who spoke for themselves on
our programme, voicing their concerns with their experience with FNB, is
unacceptable. This suggests that the company believes that these individuals lack the
agency to decide for themselves and act on matters that concern them.
Secondly, FNB failed to take the opportunity to participate fully in our programme and
chose to send a terse statement which we used our discretion to summarise. In the
programme, we clearly state that:
•
•
•

FNB refutes the allegations, calling them baseless
That they are defending the matter before the Equality Court’
In 2013, Van Zyl’s racism allegations were dismissed.

As a responsible broadcaster, we had to engage Mr. Van Zyl on the dismissal of his
case, to which he said that the judgement was flawed and gave his reasons but these
were not included in the programme.
The SABC uses its discretion about what is editorially relevant to include in its
programmes and cannot have external parties imposing content, especially when they
failed to take the opportunity to avail themselves to respond to the allegations.
3.6 Complaint: The SABC was obliged to broadcast an honest expression of opinion
and ensure that the facts, upon which the programme was based, were truly
stated or fairly indicated and referred to.
SA Response:
As indicated above, our programme didn’t make comment or express opinions but
merely presented allegations from Mr Van Zyl and others who feel aggrieved by FNB.
The company had the responsibility to refute the allegations but failed to do so.
3.7 Complaint: The broadcaster knew or should have known that the facts stated in an
actuality programme were false, the programme could not be said to constitute
an honest expression of opinion and was not based on facts truly stated or
fairly indicated.
SA Response:
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Special Assignment stated in the programme that the case was dismissed in 2013. As
a news entity, we use our editorial discretion on which story to follow and not follow, in
this case, it makes editorial sense that 6 years after the High Court dismissed their
case, the complainants have not relented but are in fact now determined to take the
matter to a different court. This is a new development but which has a context which
we highlighted in the programme. FNB cannot possibly believe or insist that with these
new developments, our entire programme should have been based on the findings of
their case in 2013 or that we should have not covered the programme at all because
that would be tantamount to editorial interference.
The fact here is that Special Assignment did not make the allegations that FNB is
racist, but its own clients continue to make the allegations, despite the court ruling 6
years ago. Another fact is that, despite the dismissal of the case 6 years ago, the
complainants have approached the Equality Court because they do not believe that
the High Court may have been competent enough to deal with issues of
discrimination. This is newsworthy and there is always a possibility that a different
court may come to a different conclusion about the same issues. On that basis, SA
was justified editorially and morally, to follow-up on the issues of people who felt
aggrieved and failed by the High Court and the SCA due to the nature of their
complaint.
3.8 Complaint: The statement provided by FNB on 7 March 2019 was not mentioned in
the episode at all.
SA Response:
Special Assignment uses its discretion, after assessing all documentary proof at its
disposal, to include and exclude various factors in its programme. In this case, we
have documentary proof that FNB started its investigation after the company was
featured on Carte Blanche and other correspondences were sent to various
institutions. Therefore, it was not necessary to repeat what FNB wrongly stated in its
emailed response, about the origin of this investigation into interest charges. In fact, if
we had the luxury of time, we would have highlighted the contradictions in what FNB
said and the real facts of what transpired.
3.9 Complaint: The episode lacked balance.
SA Response:
This is not true.
Special Assignment cannot be held liable for FNB choosing not to take the story
seriously. We clearly sought to produce a balanced programme, as evidenced by not
only interviewing the complainants and the financial investigator, Mr. Van Zyl, but we
also included in the programme, comments from The South African Reserve Bank,
The National Credit Regulator, The Banking Ombudsman and The Banking
Association of South Africa. These institutions, which also regulate banks, were
approached to explain the following:
•
•
•
•

Whether these specific racism allegations had come to their attention
Whether these specific racism allegations fell within their mandate to investigate
Whether in the past they had received race related complaints in general
What advice they could give in terms of recourse for aggrieved consumers

4. Racism is a very important issue in South Africa and remains so given the history of this
country. We would be derelict in our duty to inform and educate South Africans, if we ignored
this matter. It is in the public interest to know that one of the four big banks is being taken to
the Equality Court on allegations of racism. In fact, in the same programme, we have
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indicated that similar allegations have been levelled against other banks and that this is an
on-going investigation from our side. We have a duty and responsibility to cover matters that
are of concern to the public and this is one of them. We remain committed to highlighting
these social issues and to offer those accused the right to respond to the allegations.
5. On that basis, the initial offer that we made to FNB to respond to the allegations remains
open, should they wish to utilise it. This issue remains important and it would be proper for
FNB to avail itself for an interview.
6. Special Assignment is a responsible programme mandated by the public to investigate
issues of concern to South Africans. As such, we take our obligations seriously and have
demonstrated that in the past.
It is important, however, to indicate that we reserve the editorial right to determine the editorial
direction for our programmes and submit that there was no contravention of the Code.”

[4]

The Complainant replied as follows:
“1. This complaint concerns the airing of an episode of “Special Assignment” on Sunday 10
March 2019 at 21h30 on SABC 3.
2.

In that episode, various allegations were made regarding the interest rates charged by First
National Bank (“FNB”) to low-cost housing customers. The essence of the allegations was
that FNB is racist; that it has discriminated on racial grounds between its customers.

3.

These are allegations of a most serious kind. Yet, for the most part, the allegations were
palpably false and misleading. Moreover, FNB was not made aware in advance of the
majority of the allegations, was not invited to participate in the programme and was barely
provided a right of reply. And the responses that it did provide to the vague and generalised
queries sent to it were hardly incorporated into the episode at all.

4.

The result was an episode that was entirely devoid of balance, and which cannot be
construed as an honest expression of opinion made on facts truly stated or fairly indicated
and referred to.

5.

Because of the seriousness with which it takes this complaint, and because it wanted to
demonstrate the factual inaccuracy of the episode, FNB elected to depose to an affidavit in
lodging its complaint. The SABC did not respond by affidavit; it chose instead to respond by
letter.
In any event, the SABC has not advance of the majority of the allegations, was not invited to
participate in the programme and was barely provided a right of reply. And the responses
that it did provide to the vague and generalised queries sent to it were hardly incorporated
into the episode at all.
The result was an episode that was entirely devoid of balance, and which cannot be
construed as an honest expression of opinion made on facts truly stated or fairly indicated
and referred to.

7.1 EDITORIAL DISCRETION MUST BE EXERCISED IN COMPLIANCE WITH THE CODE
A running theme of the SABC’s response to the complaint is to rely on the principle of
editorial discretion. It says, for example, that “[t]he SABC uses its discretion about what is
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editorially relevant to include in its programmes and cannot have external parties imposing
content”, that “[a]s a news entity, we use our editorial discretion on which story to follow and
not follow”, and that “[I]t is important, however, to indicate that we reserve the editorial right
to determine the editorial direction for our programmes.”
The SABC’s reliance on editorial discretion is a red herring. It is simply an attempt to avoid
the legitimate complaints raised in this matter.
Editorial autonomy and discretion are, of course, important. The BCCSA has made this
clear and we do not suggest otherwise.
FNB has not sought to interfere with the SABC’s editorial discretion at all. With respect, the
SABC misconstrues matters when it complains that “FNB cannot possibly believe or insist
that with these new developments, our entire programme should have been based on the
findings of their case in 2013 or that we should have not covered the programme at all
because that would be tantamount to editorial interference”.
FNB has never suggested that the “entire programme” should have been based on the 2013
findings, or on anything else that FNB did or would have brought to the SABC’s attention.
Indeed, it does not seek to tell the SABC what content it can and cannot broadcast. The
SABC is perfectly entitled to air a programme concerning allegations of racial discrimination
against FNB. But in doing so, it is not entitled to engage in unfair and unbalanced
commentary, based on facts that are false and misleading, and without affording FNB a right
of reply.
7.2 EMERALD VAN ZYL’S CAMPAIGN AGAINST FNB
Mr Emerald van Zyl has waged a war against FNB for more than a decade. In 2009, he
brought a claim in the Pretoria High Court alleging that Saambou, and subsequently
FirstRand, had overcharged lenders with interest in excess of what they were obliged to pay
in terms of their loan agreements.
In 2013, the High Court dismissed Mr van Zyl's claim with punitive costs. The High Court
refused leave to appeal, and a subsequent petition to the Supreme Court of Appeal was also
refused.
The High Court dealt squarely with the allegations of racial bias. FNB explained that it has
never differentiated between customers on the basis of race. Instead, like all lending
institutions, it differentiated according to objectively determinable risk-related criteria, which
are intrinsic to mortgage lending, and which is necessary for sustainability and capital
adequacy.
The High Court held that FirstRand’s evidence "refutes any suggestion of unreasonableness
or capriciousness on the part of Saambou Bank and [FirstRand] in the changes from time to
time to the applicable interest rates".
The High Court was scathing in dismissing Mr van Zyl’s allegations of racial bias. It held as
follows:
[para.17.1.] It is common cause that the Plaintiff waged a widespread and successful
campaign against the Defendant in every possible form of media. He accused the Defendant
of being a racist bank and has involved Parliament, the Human Rights Commission, the ANC
Youth League, community organizations and others to threaten the Defendant, demand the
resignation of its senior officials and mobilized communities to march at the home of a senior
official of the Defendant and to incite large numbers of black people to not deal with the
Defendant.

9

[para.17.3] The essential allegation made by the Plaintiff is that Saambou Bank was racist
because it charged black people a higher interest rate than white people and that the
Defendant was likewise racist because it took over the Saambou Bank book of bonds and
perpetuated the Saambou Bank racist practices.
[para.17.4] During cross-examination of the Plaintiff it appeared that his conclusion that black
people were charged higher interest rates than white people is completely unfounded. He
analysed four areas which he considered to be white areas to four other areas which he
considered to be black areas. It transpired that the white areas like Sunnyside and Silverton
were not white areas but were home to a significant number of black people as well and that
the spread of interest rates for blacks and whites in that area showed the same pattern, viz
that interest rates differed from individual to individual. The same variable pattern of interest
rates arose in his so-called black areas. The superficiality of his analysis as a basis for the
conclusions which he drew therefrom, invariably brings to mind the English expression ''fools
rush in where angels fear to tread": Plaintiff over-confidently made false allegations
pertaining to a field he is wholly unqualified to venture an opinion on.
[para.17.6] After all the evidence has been led and debated and the Defendant closed its
case, the Plaintiff showed no respect for the exposure of the fallacy of his conclusions of
racism in his cross-examination. He proceeded to engage the New Age newspaper to
publish the following statement made by him:
"My investigation revealed that FNB discriminated against black Saambou home loan clients
by charging them higher rates than the white home loan clients.”
This clearly shows a malicious disregard for the facts and an overriding desire on the part of
the Plaintiff to continue his vendetta against the Defendant.
[para.18] Consequently, I have no reservation to conclude that the Defendant is entitled to
punitive order as to costs.
The Court thus effectively regarded Mr van Zyl as a vexatious litigant, motivated by little
more than a vendetta against FNB.
Unfortunately, the SABC is not the first broadcaster to have been misled by Mr van Zyl to
airing incorrect and serious allegations against FNB. The same occurred on M-Net's Carte
Blanche. When FNB brought the true facts to M-Net's attention, Carte Blanche had the
foresight, in the following week's episode, to include an insert correcting its error and
including a statement from FNB. Unfortunately, the same cannot be said for Special
Assignment.
Most recently, Mr van Zyl was responsible for bringing proceedings against FirstRand in the
Equality Court, alleging racial discrimination. It appears that the Equality Court proceedings
were what prompted the episode of Special Assignment. The complainants’ action in that
case has also been dismissed, on the basis that the pleadings were vague and
embarrassing.
7.3 NOT AN HONESTLY HELD OPINION ON FACTS TRULY STATED
In response to the allegation that it has breached clause 12(2), the SABC claims that, as a
current affairs programme, Special Assignment’s reportage cannot be classified as
comment. But this is mistaken. In a series of decisions, the BCCSA has held that an actuality
investigative show such as Special Assignment constitutes comment.
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The Special Assignment episode was replete with factual inaccuracies, omissions and
misleading statements. With respect, the SABC cannot contend otherwise, and has not
attempted to do so in its response. The following factual inaccuracies – of which the SABC
plainly should have been aware – can accordingly be regarded as common cause.
It is false that “Thousands of black homeowners believe they were discriminated against by
FNB when it took over Saambou’s books through securitisation.” Mr Emerald van Zyl is one
person; he is not a proxy for the views of thousands of black homeowners. The SABC
cannot claim to know the views of any homeowners beyond those that it interviewed as part
of its programme.1 Importantly, this false claim was made by the narrator at the very
beginning of the episode. It thus represents the view of the show itself. And it did not include
the use of the word “allegedly” as the SABC contends (which, in any event, would not
constitute a defence).
It is false that Mr Mokomane was initially required to make a payment of R2 500, which
increased by R600 monthly. Mr Mokomane’s initial instalment was R1 127 – less than half
that claimed in the programme.2
It is false and misleading that there was no point for Mr Mokomane to approach FNB for
assistance. Mr Mokomane’s interest rate was, in fact, re-priced at his request on 30 June
2002, which resulted in a drop from 19,25% to 15,95%. The same is true of Mr Seema’s
interest rate which dropped in July 2001 from 17,25% to 13,75%.3
It is false that FNB took over the Saambou book in February 1998. FNB only took over the
Saambou book after it was placed under curatorship in 2002. This has been confirmed by
the High Court. And this is material: it is only because Mr van Zyl seeks to make FNB liable
for the discrimination he alleges took place that he makes the false allegation that FNB took
over the Saambou book earlier than it did.4
For the same reason, it is false that “the discrimination started in February 1999 and it
continued to 1 December 2001”. Apart from the fact that the allegations of racial
discrimination were decisively rejected by the North Gauteng High Court, FNB was also not
the owner of the book at this stage – a fact never mentioned in the episode. 5
It is false that there was an “overcharge” on the accounts. Indeed, the North Gauteng High
Court dealt with this very question, and found – whether in terms of the home loan contracts,
or according to a standard of reasonableness – that there had been no overcharge.6
It is false that Mr van Zyl was “proven right” when the bank recalculated the accounts and
subsequently offered R154m refund to customers. FNB’s intervention did not occur at Mr van
Zyl’s instance or as a result of his accusations. As FNB has explained, it acted on behalf of
and in the interest of former Saambou customers after performing its own investigations. 7
The allegations of racial discrimination, which are replete throughout the episode, 8 are
equally false, and numerous facts are simply omitted or misrepresented. Most importantly,

1
2
3
4
5
6
7
8

Complaint affidavit para 45, p 12 of the Record.
Complaint affidavit para 46, p 12 of the Record.
Complaint affidavit para 47, p 12 of the Record.
Complaint affidavit para 48, p 13 of the Record.
Complaint affidavit para 50, p 13 of the Record.
Complaint affidavit para 49, p 13 of the Record.
Complaint affidavit para 51.2, p 14 of the Record.
For example, at 16:48 in the episode and following, Mr van Zyl states expressly that FNB discriminated against customers
on the basis of race.
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the issue of racial discrimination was fully canvased before a court of law in 2013, and the
allegations were decisively rejected as being not merely incorrect, but malicious.9
In the light of the foregoing, the facts upon which these statements are made are simply
false. The SABC knew or should have known that they are false. The SABC has not even
suggested that its programme was factually accurate. The factual inaccuracies in the
programme are common cause.
7.4 UNBALANCED REPORTING ON CONTROVERSIAL ISSUES OF PUBLIC IMPORTANCE
Clause 13 requires a broadcaster to make reasonable efforts to fairly present opposing
points of view, and to grant any subject of criticism the right to reply to such criticism.
The Special Assignment episode constituted a manifest breach of clause 13 in two respects.
It failed to afford FNB an adequate right of reply, and, relatedly, it was entirely unbalanced.
7.4.1

Right of reply
In certain respects, the Code places more onerous obligations on broadcasters than
in court proceedings. While affording a right of reply is merely one factor a court will
consider when examining the reasonableness of a publication in defamation
proceedings, under the BCCSA Code, the right of reply is mandatory and even an
otherwise reasonable story will breach the Code if an adequate right of reply has not
been given.
Prior to airing the episode, the SABC approached FNB on two occasions, seeking
comment on two discrete issues.
On 25 February 2019, the Special Assignment Producer, Ms Lindile Mpanza,
contacted FNB’s Ms Hackland for comment about Mr van Zyl’s allegations. The
SABC alleges that Ms Hackland was dismissive and uninterested, and “laughed, and
then patronisingly, asked her whether she did her research on Mr van Zyl”.10
Ms Hackland, who has deposed to a confirmatory affidavit, 11 denies this. She
explains that she received the phone call while on maternity leave, and was in any
event no longer in public relations, but helped Ms Mpanza by providing her with the
details of the public relations team.12
Ms Hackland says she was trying to be helpful: by asking Ms Mpanza whether she
had researched the van Zyl matter, and briefly explaining how far back it dated, she
wanted to make sure that Ms Mpanza understood that Mr van Zyl had been waging
his war against FNB for a decade. She could not know what stage Ms Mpanza’s
investigation had reached.13
The same day, Ms Mpanza sent the following request to FNB by email:14
“As discussed, I am requesting comment from FNB regarding allegations from
financial investigator Emerald Van Zyl that FNB discriminated against black

9

Complaint affidavit para 52.2, p 14 of the Record.

10

SABC response p 55 of the Record.
At p 72 of the Record.
Replying affidavit para 22, pp 64-65 of the Record.
Replying affidavit para 22, pp 64-65 of the Record
Complaint affidavit para 20, p 5 of the Record.

11
12
13
14

12

homeowners when the bank bought Saambou’s low cost housing book. I am aware
that this matter is not new, and that in 2013 the Pretoria High Court dismissed racism
claims against FNB. However, Van Zyl says that he has not given up and is taking
FNB to the Cape Equality Court this year asking it to rule that the bank discriminated
against its black customers.”
Mr Stuurman, who has also deposed to a confirmatory affidavit, 15 was responsible
for the FNB Media address. He considered Ms Mpanza’s email, and responded on
behalf of FNB. Mr Stuurman has explained that, in his experience, when he receives
generalised and high-level inquiries such as this, it is often because the journalists
are still in the process of investigating. This is how he understood the request from
Ms Mpanza.16
In his experience, when specific allegations are intended to be aired, a broadcaster
will contact the public relations team again, inform them of the specific allegations,
and who specifically has made them. The broadcaster will then ask for FNB’s
responses to those specific allegations, and will invite FNB to participate in the
programme. This is often accompanied by a discussion regarding the logistics of
filming, timing and the like.17
Therefore, Mr Stuurman did not understand the email from Ms Mpanza to be a
request for an interview. Nor could he: the email made no mention of the fact that an
episode was being contemplated at that stage, not to mention that FNB could
participate in an interview if it wished. And Mr Stuurman has confirmed that he was
never made aware of the specific allegations that those interviewed in the episode
made against FNB (or even who those people were).
We point out that neither email from Ms Mpanza mentioned that the SABC was
making a programme.
It is thus remarkable that the SABC considers its email of 25 February 2019 as
affording FNB an adequate of reply. Specifically, the SABC claims that:
It never insisted on an emailed response. Instead, “FNB chose to respond in writing
whereas they had the opportunity to comment on television but elected not to take
it.”18
FNB adopted a “lackadaisical attitude” choosing to provide a terse six-sentence
response to a serious racism allegation. 19
It is not for FNB to guess the detail of the allegations against it. Nor is it for FNB to
invite itself for an interview on Special Assignment. These are the SABC’s
obligations under the Code.
Quite simply, no detail of the allegations against FNB were provided to it, and no
invitation to participate in an episode was extended to it. Ms Mpanza’s request was
simply for FNB’s comment on allegations that it discriminated against black
homeowners, with reference to the pending Equality Court proceedings.
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Given how broad and generalised the request was, FNB cannot be faulted for
providing a broad and generalised statement in response:20
The essence of the SABC’s failure to afford a right of reply to FNB can be
summarised as follows:
First, the episode contained allegations of a most serious kind. Our courts have held
that racism is “such a serious charge that care should be taken to ensure that such a
complaint is well founded.”21
Second, despite this, FNB’s views were barely sought, other than in respect of two
discrete issues. In particular, none of the specific allegations relating to Mr
Mokomane, Mr Mapulane or Mr Seema were ever put to FNB. Nor were any of Mr
van Zyl’s specific allegations put to FNB. The BCCSA has recently confirmed that a
genuine right of reply requires detail as to the allegations. In Chemvulc, the
complainant was invited to appear on camera (a courtesy that was not extended to
FNB) but argued that the offer was not valid if it did not have sufficient information to
respond to. The BCCSA explained: “An allegation (put in the form of a question to
the Complainant) that ‘you and your company are racist’, cannot be answered
rationally unless details of the racism are given”.22 It accordingly concluded that the
SABC had breached clause 13 of the Code.
Third, no FNB representative was ever invited to participate in the episode or to do
an interview. The result was that many of the most serious allegations against FNB
went unchallenged.
We now know what the result of being denied a proper right of reply was. It meant
that the most serious allegations against FNB went unchallenged, that the episode
was entirely unbalanced, and that it was ultimately based on facts that were – as is
now common cause – demonstrably false.
7.4.2

Lack of balance
In addition to the requirement to afford a right of reply, clause 13 is, in essence,
concern with balanced and fair reporting. Its rationale is to create balance “so that
the viewers/listeners in the end could form an objective, informed opinion about the
issue under discussion”.23
It also requires fairness, in the sense that “opposing parties must be treated equally”
and “one party must not have a noticeably better chance of convincing people of its
case above the other, through the action of the Broadcaster”.24
Measured against these standards, the Special Assignment episode was
unbalanced in the extreme.
First, the responses that did provide to the SABC were hardly incorporated into the
episode.25
The response provided by FNB on 25 February 2019 was barely mentioned.
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In particular, the specific findings by the High Court against Mr van Zyl – that his
allegations were “completely unfounded” and “superficial”; that he “over-confidently
made false allegations”; that he “showed no respect for the exposure of the fallacy of
his conclusion of racism”; and that he showed a “malicious disregard for the facts
and an overriding desire…to continue his vendetta” – were all omitted.
These findings were all drawn specifically to the attention of the SABC. And they
are material: they are the findings of a court of law on the very questions raised in
the episode. Balanced reporting required that they formed part of the episode –
especially as FNB had drawn them to the producer’s attention.
The episode also omitted to mention that leave to appeal was refused, as was a petition to the
Supreme Court of Appeal. In other words, it was determined not only that Mr van Zyl was wrong
in that case, but also that there was no reasonable prospect that any other court would come to a
different conclusion.
Instead, the narrator said simply that “in 2013 the North Gauteng High Court dismissed van Zyl’s
claim with costs. The judge found no evidence of racism”, and then immediately noted that van
Zyl argues that the judgment was flawed.
As explained above, the statement provided by FNB on 7 March 2019 was no mentioned in the
episode at all.26 This led to the false and misleading suggestion that FNB was effectively forced
by Mr van Zyl’s allegations to reimburse former Saambou clients. At a minimum, to comply with
clause 13 of the Code, it was necessary for the episode to broadcast FNB’s version.”

EVALUATION

[5]

During the tribunal, the video clip in dispute was watched with both the Complainant’s
and the Respondent’s representatives present. The crux of the broadcast was that the
Complainant unfairly discriminated against its black clients. In the broadcast, several
home owners were interviewed who alleged that when the Complainant bought Saambou
low cost housing book, Black home owners were charged higher interest rates as
compared to White home owners. In the programme, a certain Mr. van Zyl, who in 2009,
brought a claim in the Pretoria High Court alleging that Saambou, and subsequently
FirstRand, had overcharged lenders with interest in excess of what they were obliged to
pay in terms of their loan agreements, was interviewed. The Complainant asserts that the
broadcaster did not afford them a right to reply, the broadcast lacked balance, the
Respondent comment was not fair and honest, and that the Respondent contravened
clause 12(2) and 13(1) & (2) of the BCCSA Code of conduct.
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Complainant’s affidavit para 60.2, p 18 of the Record.
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[6]

Clause 12(2) of the BCCSA Code states: Comment must be an honest expression of
opinion and must be presented in such manner that it appears clearly to be comment, and
must be made on facts truly stated or fairly indicated and referred to.

The test for comment is that all three prerequisites of honesty, presented as such and
made on facts, must be met. The BCCSA has noted, in the past, that the problem with a
one sided comment is that it leads to factual inaccuracies of documentaries and therefore
leads to the credibility of the documentary as a whole. In this programme, the lack of the
Complainant’s comment, might have left a reasonable viewer with the understanding that
the Complainant is a racist bank which exploited and overcharged its Black customers.
This is so as there is no other narrative except the one propagated by the respondent.
In Chemvulc vs SABC 227, the Complainant was invited to appear on camera but argued
that the offer was not valid if it did not have sufficient information to respond to. The
BCCSA explained that: An allegation (put in the form of a question to the Complainant)
that ‘you and your company are racist’, cannot be answered rationally unless details of
the racism are given. Therefore, the burden is always on the broadcaster to ensure that its
request for a comment is clearly stipulated for what it is, how it is going to be used, what
it is about and why is it required. Emotions can never be a justification to not want to
broadcast the other side of the story.

[7]

Clause 13(2) of the BCCSA Code states: A person whose views are to be criticised in a
broadcasting programme on a controversial issue of public importance must be given the
right to reply to such criticism on the same programme. If this is impracticable,
reasonable opportunity to respond to the programme should be provided where
appropriate, for example in a right to reply programme or in a pre-arranged discussion
programme with the prior consent of the person concerned.”

27

Chemvulc and van Niekerk v SABC 2. BCCSA Case no.01/2019
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In Sibisi v Multichoice Channel 15728, the BCCSA found that the word “exceptional” as
stated in the Code places an extraordinary burden on the Broadcaster. It is not a typical
level of caution that the Broadcaster must employ when dealing with issues of public
importance. The word ”must” places a burden of a condition to be met on the part of
broadcaster to ensure that it gives the person or institution criticised a right of reply.
Editorial autonomy and discretion are, of course, important. The BCCSA has, over the
years, made this clear that it does not interfere in as far as this is concerned. However, the
consistent use of the words “allegedly” throughout the broadcast, did not exonerate the
Respondent from meeting the requisites of clause 13(2) of the BCCSA Code. The tone
and context of the broadcast was clear, and the reasonable viewer was led to believe that
the Complainant is “a racist bank”.

Furthermore, an impression was created that a buyer can simply abandon bond
repayments and choose when and how to repay and then plead racism later. The
comments made in the broadcast, particularly by the voice over, did not reflect an honest
expression of opinion. An allegation of racism is a serious one, especially in a racially
delicate society like ours, where crowds can easily be influenced with ideals of racism,
whether there is evidence of same or not.

[8]

The Constitution of the Republic of South Africa emphasises the right to receive and
impart information or ideas29 as everyone’s right to freedom of expression. This point is
again reiterated by the BCCSA in Chemvulc v SABC2 when it said, the Respondent has
a duty not to mislead the public as this forms part of the constitutional right to freedom of
expression.30 Thus one can conclude that,it therefore defeats the right to freedom of
expression when one sided information is shared with the public.

[9]

The information provided by the home owners in the broadcast reflected more of
consumer unawareness than it did unfair racial discrimination by the complainant.
However racist allegations were consistently made by the home owners and the voice

28

Sibisi V Multivhoice Channel 157, Case No.03/2019
The Constitution of the Republic of south Africa, 1996. S.16(1)
30 BCCSA Case Number 01/2019-Chemvulc and Van Niekerk Vs SABC 2.
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over in the broadcast. It is not convincing that the issues reflected in the broadcast were
racially propelled, this notion cannot be upheld by this tribunal as it will perpetuate
public ignorance particularly on such issues of bond interest rates.

[10]

Clause 13(1) of the Code reads as follows:
“In presenting a programme in which a controversial issue of public importance is
discussed, a broadcaster must make reasonable efforts to fairly present opposing points
of view either in the same programme or in a subsequent programme forming part of the
same series of programmes presented within a reasonable period of time of the original
broadcast and within substantially the same time slot.”
In M-Net v CT International Finance,31 the BCCSA articulated the test for fair reporting
as follows: Fairness is determined by the overall impression that programme conveys, by
context and by the tenor of voice and the demeanour of the presenter. We are fully aware
of the need to dramatize and stimulate debate and discussion in this type of programme.
The danger is that the producer and/or presenter can get overenthusiastic with what is
perceived to be a scoop and fall into the trap of not presenting evidence that may favour
the other side. The producer should always be wary of the temptation of propaganda and
sensationalism.

In Chemvulc v SABC 2, the BCCSA stated that the rationale of clause 13 is to create
balance “so that the viewers/listeners in the end could form an objective, informed
opinion about the issue under discussion32. The BCCSA further stated that clause 13
also requires fairness, in the sense that “opposing parties must be treated equally” and
“one party must not have a noticeably better chance of convincing people of its case
above the other, through the action of the Broadcaster”33. Therefore, one can conclude
that this clause does not require that it be particularly the Complainant’s view that is
broadcast, but that a reasonable attempt should be made to present opposing views.
31
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In the matter at hand, the Respondent depended heavily on the testimony of one Mr
Emerald Van Zyl, who in the broadcast identified himself as a financial investigator. Mr
Van Zyl alleged that he identified racist conduct by the Complainant and several other
banks. He then took it upon himself to institute proceedings against the Complainant in
the High Court and stated that “he was proven right” by the Court.
The voice over in the broadcast then stated that in 2005 “in an unrelated matter” (own
emphasis) Mr Van Zyl accused the bank of overcharging interest rates and the
Complainant, at Mr Van Zyl’s instance, refunded its clients. If this victory by Mr Van
Zyl was not related to the broadcast, then is should not have been presented in such a
manner that it supplemented the allegations of racism against Black people as alleged in
the broadcast. This might have served to prove the credibility of Mr Van Zyl but it also
misled the reasonable viewer into believing that the Complainant has the propensity of
inflating interest rates where Black people are concerned. No other “expert” opinion was
presented to shed light on the issues of interest rates and the allegations made by Mr Van
Zyl on both the legal and factual grounds.

During the Tribunal, the Complainant showed that Mr Van Zyl, being the only expert that
was interviewed by the Respondent, instituted proceedings against the Complainant in
the North Gauteng High court, Pretoria. His case was dismissed. The Court specifically
dealt with the allegations of racism and found that Mr Van Zyl has not proven his case.
The Respondent however alluded to an “unrelated case” and ultimately created a link
between that case and matter of racial bias. The Respondent also stated that Mr Van Zyl
has instituted proceedings in Equality Court on the same issues against the Complainant.

Even if Mr Van Zyl was to succeed with his claim in the Equality Court, the Respondent,
for purposes of the BCCSA Code, failed to present opposing views on various allegations
made by Mr Van Zyl and the home owners, which might have also further misled the
public.

19

[11]

The Respondent further informed the Tribunal that it reached out to the Complainant in
order to get a response and spoke to the Complainant’s communications manager (the
manager). The Respondent alleges that the manager was dismissive and uninterested, and
it deduced from her tone that the Complainant is not interested in a reply. As a result, the
Respondent alleged that the Complainant waived its right to respond.

A waiver must be inferred reasonably, no one can be presumed to have waived rights
without clear proof. The test for such waiver is an objective one. It requires an outward
manifestation in the form of words or conduct. The Supreme Court of Appeal in Premier
Attraction 300 CC v City of Cape Town held that silence or inaction will suffice only if
there is a positive duty to act or speak.34

The Complainant did not have the duty to speak or respond, therefore in the absence of a
clear indication that the Complainant did not want to respond, the Respondent was not
justified in drawing an inference that the Complainant did not want to respond. To the
contrary, a positive duty to present opposing views rests with the Respondent.

It suffices that the Respondent did have a response from the Complainant in the form of
an email, yet the Respondent chose not to broadcast this. The Respondent was not
required to quote the email from the Complaint verbatim, however the response from the
Complainant could have been presented and in such a manner that a reasonable viewer is
able to form an opinion on the allegations made in the broadcast.

[12]

It is noted that the Respondent furnished the Tribunal with additional information after
the tribunal meeting. This information pertains to Mr Van Zyl’s evidence and addresses
what the Respondent states is a personal attack by the Complainant against Mr Van Zyl.
More information was provided by the Respondent on the issue of race and interest rates.
The latter did not form part of the broadcast and it is therefore not necessary to consider it
in this judgment. Mr Van Zyl’s credibility was not in dispute.

34

Premier Attraction 300 CC t/a Premier Security v City of Cape Town (592/2017) ZASCA 69 (29 May 2018) at 14.
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[13]

I further advise that, in the future, when broadcasters are reporting on issues of public
importance, great care and effort should be exercised to ensure that the opposing points
of views are sought and reflected in the programme, so that the reasonable viewer could
make an informed conclusion of matters presented to him or her. A mere we asked for a
comment and they did not respond in time is not good enough.

[14]

Seen as a whole, I find that this programme does not pass a reasonable viewers test. In
the end, I find that the Respondent has contravened clause 12(2) and 13(1) & (2) of the
BCCSA Code. The complaint is upheld.

[15]

SANCTION

At the end of the hearing, parties were asked to address the Tribunal in as far as sanction
is concerned. The complainant asked for a reprimand with an apology aired. The
Respondent felt that a reprimand would suffice.

The BCCSA therefore, hands down a reprimand as sanction. Again, as part of the
sanction, I direct the Respondent to broadcast the following statement at the start of the
first Special Assignment timeslot after receipt of this judgment:

During the SABC 3 Special Assignment episode, broadcast on the 10 March 2019 at
09h30, about the overcharging of Black people by First National Bank for their
housing bonds, the programme failed to include the point of view of First National
Bank as expected by the broadcasting code of conduct. Special Assignment wishes to
apologise to FNB for that error.

The Broadcaster must advise the BCCSA and the Complainant of the time and date of the
broadcast. Copies of this apology must also be furnished to the BCCSA.
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BRIAN MAKEKETA
DEPUTY CHAIRPERSON
Commissioners Tlhakung and Fakude concurred in the above judgment.
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